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Documentary Stamp Taxation of Corporate 
Term Loans Under the Supreme Court 
Decision in U.S. v. Leslie Salt Co. 


By CHARLES C. JENSCH* 


Any economist who attempted to characterize the com- 
mercial climate of the United States since the close of World 
War II would have to direct considerable attention to the vast 
expansion of credit." The task of characterization and inter- 
pretation must be left to an economist. Among the tasks of 
bankers and lawyers, however, is that of working out the 
mechanics by which their clients may participate in credit ar- 


rangements. One of the more popular forms of extending 
credit today is a loan from a bank or an insurance company 
evidenced by a note and an accompanying loan agreement. The 
loan frequently involves an amount in excess of $1,000,000 which 
is payable somewhere between five and twenty years from 
the date it is made. The note is usually a simple promise to 
pay the amount borrowed on a specified date with interest, 
while the loan agreement sets forth the terms of repayment 
and the measures by which the obligee protects itself.? What, 
asks the obligor, is it going to cost to obtain the credit? The 
bank can tell him its interest and other charges, if any. The 
lawyer can tell him his fee but until recently at least, no one 
could tell him very much about his taxes. 


* Associate in the law firm of Wilson & McIlvaine, Chicago, Illinois. 

1 Total business loans of all commercial banks at the end of 1946 amounted to 
roughly 14.2 billions of dollars. At the end of 1956 this had increased to 38.7 
billions. Economic Report of the President, Jan., 1956, U.S. Gov't. Printing Office, 
p. 166. . 

2 These measures may be characterized as restrictions on the borrower's business 
operations and its right to mortgage or pledge assets. See Kronemeyer, The Stamp 
Tax ‘ee and Commercial Bank term Loans, 32 Taxes 831, 833 (October, 
1954). 











THE BANKING LAW JOURNAL 


Among the privileges which Congress has long considered 
worthy of an excise tax® is the privilege of issuing certain cor- 
porate securities. While various forms of documentary stamp 
taxes have been in and out of our federal tax structure for many 
years,‘ in 1917 the stamp tax became a permanent revenue 
measure.° At present, a tax is imposed on all shares or certifi- 
cates of stock,* and all certificates of indebtedness’ issued by a 
corporation. Certificates of indebtedness are defined to mean: 


“. . . bonds and debentures; and also includes all instruments, 
however termed, issued by a corporation with interest coupons 
or in registered form, known generally as corporate securities.”* 


From 1947 until March 5, 1956, the Internal Revenue Serv- 
ice made vigorous attempts to tax, under comparable provis- 
ions of the Internal Revenue Code of 1939,° all variations of 
the arrangement presently considered. On the latter date the 
Supreme Court of the United States decided the case of United 
States v. Leslie Salt Co.*° which, it is hoped, will settle a good 
many of the questions in this field of the law. To the lawyer 
or banker who is presently faced with the problem of how 
to advise a prospective obligor on the question of documentary 
stamps, it is of utmost importance to determine which questions 
have been settled and which have been left open by the decision. 


The Leslie Salt Case 

In the case recently decided by the Supreme Court of the 
United States, the taxpayer had borrowed from two insurance 
companies the respective amounts of $1,000,000 and $3,000,- 
000. The taxpayer had given a single promissory note to each 


8 For a discussion of the excise tax and its philosophical basis, see Steward Machine 
Co. v. Davis, 301 U.S. 548 (1936). 

4 The first stamp tax act was enacted in 1797. 1 Stat. 527 (1797). This was re- 
pealed in 1802, 2 Stat. 148 (1802) and was thereafter enacted several times as a 
temporary war-time revenue measure. The Act of June 13, 1898, 30 Stat. 448 
(1898) was the first modern stamp tax act, adopting the structure still in use. 

540 Stat. 300 (1917). 

6 Int. Rev. Code § 4301. 

TInt. Rev. Code § 4311. 

8 Int. Rev. Code § 4381. 

*9Int. Rev. Code of 1939 §§ 1800, 1801. For a discussion of the cases decided in 
this iod, see Jensch, Documentary Stamp Taxes: The Twilight Zone of Their 
Application to Large Corporate Loans, 33 Taxes 605 (August 1955); Note, 36 
A.L.R.2d 975 (1954). 
10 350 U.S. 383 (1956). 
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insurance company in the full amount of its obligation. In 
addition, the taxpayer had executed a loan agreement, refer- 
ence to which had been made in each of the two notes, setting 
forth the terms upon which the loan was made." The note 
contained a promise to pay to the respective insurance company, 
or order, the amount borrowed, with interest at 3 1/4 per cent 
until maturity fifteen years hence. The note which was dated 
February 1, 1949 provided that the holder could surrender it 
in exchange for notes in authorized denominations payable to 
the holder or his designee. The note was typewritten on or- 
dinary white paper, did not have interest coupons and was not 
in registered form. 


The loan agreement stated that the borrower was to repay 
a certain amount of the principal annually and also, at the 
option of the borrower, additional amounts could be prepaid 
without premium if the prepayment were made from earnings 
of the borrower or liquidation of its assets. Further prepay- 
ment could be made subject to a premium. The agreement 
provided that so long as the holder of the obligation held notes 
or a note in the aggregate principal amount of $300,000 or 
more the borrower would, on request, execute and deliver a 
trust indenture providing for the issuance of 3 1/4 per cent 
sinking fund notes in the amount of the unpaid principal at 
the time. The borrower agreed to then issue notes in denomina- 
tions of $1,000, or some multiple thereof, either in registered 
form without coupons or in coupon form, to be printed or fully 
engraved and bearing interest from the date to which interest 
had previously been paid. The borrower agreed to pay all ex- 
penses in connection with the issuance of these notes. The 
loan agreement further provided that the borrower would pay 
all taxes, keep its property in repair, keep accurate records, 
insure its properties and make regular financial statements avail- 
able to the holders. The borrower promised not to become 
indebted nor to pay dividends or retire stock except as provided 
for in the agreement. Further, the borrower promised not to 


11 The note has been reproduced in Suppl. Vol. CCH Fed. Tax Rep. 1 42,559.462. 
The terms of the loan agreement were obtained from the opinions of the District 
Court (110 F.Supp. 680) and the Court of Appeals for the Ninth Circuit (218 F.2d 
91) as well as the Brief for the government in U.S. v. Leslie Salt Co., 350 U.S. 383 
(1956). 
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change the nature of its business nor to permit its working 
capital to decline beneath the specified amount. The borrower 
promised not to mortgage any of its property without adequate 
consideration and also not to sell, transfer or otherwise dispose 
of any substantial part of its assets or merge or consolidate with 
any person except under specified conditions. 

The district court had held” that the instruments in question 
were not “debentures” or otherwise subject to stamp taxes under 
§§ 1800, 1801 of the Internal Revenue Code of 1939. The 
Court of Appeals had affirmed.** The Supreme Court granted 
certiorari** to resolve an uncertainty in the lower court decisions 
as to whether § 1801 of the 1939 Code applied to corporate notes 
of the type in question. 

The government's argument may be summarized as fol- 
lows:** the loan in question was of the type known currently as 
a “private placement”. This, it was urged, is a transaction by 
which a corporation obtains long-term capital in a substantial 
amount in return for its issuing to the lender an instrument 
which is either a “debenture” or a “certificate of indebtedness” 
together with an elaborate loan agreement. This type of fi- 
nancing was clearly intended to be taxed under the stamp tax 
provisions as they were enacted by Congress. The repeal, in 
1924, of the tax on notes, was not intended to include the tax 
on obligations similar to the one involved but was intended 
only to include a repeal of the tax on short-term notes issued 
by an individual for smaller amounts. In its argument, the 
government referred to but three of the many factors involved 
in the transaction with any frequency. The long term of the 
obligation,”® the provision for exchange into notes of smaller 
denomination™ and the existence of the loan agreement itself 
(without reference to specific provisions therein )** were singled 
out as the factors which particularly indicated a taxable obliga- 
tion.” 
12110 F.Supp. 680 (N.D.Cal. 1953). 
18218 F.2d 91 (9th Cir. 1954). 
14849 U.S. 951 (1955). 

‘1 Brief for United States, U.S. v. Leslie Salt Co., 350 U.S. 383 (1956). 
16 Id. at 16, 22, 82, 38, 40, 42, 44 
17 Id. at 18, 15, 29, 44. 


18 Id. at 12, 16, 40, 45. 
19 The only other features of the transaction mentioned, except in passing, were: 
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The taxpayer argued that the administrative decisions of the 
Internal Revenue Service had held for many years prior to 1947” 
that notes of the type in question were not taxable.” The re- 
versal of this practice* was erroneous, it was contended, and 
the former holdings had been correct. Further, it was demon- 
strated that both the legislative history of the statutory provisions 
allegedly imposing the tax and the weight of authority in the 
courts indicated that notes of this type were not taxable.” 
Finally, the testimony of financial experts and the authorities 
on financial terms were said to exclude the Leslie Salt notes 
from the concept of a debenture. 


On March 5, 1956 the Supreme Court rendered its opinion 
holding that the notes issued by the Leslie Salt Co. were neither 
“debentures” nor “certificates of indebtedness” under the statute 
and therefore not subject to tax.* Mr. Justice Harlan, who 
had written an opinion for the United States Court of Appeals 
for the second Circuit® holding similar obligations non-taxable, 
wrote the opinion for the Court. The opinion might be divided 
into two parts. The larger part considered the administrative 
rulings before the decision in General Motors Acceptance Corp. 
v. Higgins.” The conclusion was that only instruments issued 
(1) in series; (2) pursuant to a trust indenture; and (3) in 
registered form or with interest coupons were taxed as deben- 
tures. “In other words’, Mr. Justice Harlan stated, “that tax 
was considered to apply to marketable corporate securities as 
that term was understood.” By enacting an amendment to the 
statute in 1918 which incorporated a restrictive interpretation 
of the Service, and by allowing the administrative interpretation 
to continue for many years, this interpretation has had both 
express and implied congressional acquiescence. Therefore, Mr. 


the character of the borrower (Id. at 15, 31, 44) and the large amount of money 
borrowed (Id. at 16, 40, 42). 

20 The turning point was the Government’s victory in General Motors Acceptance 
Corp. v. Higgins, 161 F.2d 593 (2d Cir. 1947), cert. denied 332 U.S. 810 (1947) 
holding notes somewhat similar to the Leslie Salt note taxable. 

21 Brief for Leslie Salt Co., p. 21, U.S. v. Leslie Salt Co., 350 U.S. 383 (1956). 
22.M.T. 32, 1948-2 Cum. Bull. 160. 

23 See note 21, supra, at pp. 21-48. 

24U.S. v. Leslie Salt Co., 350 U.S. 383 (1956). 

25 Niles—Bement—Pond Co. v. Fitzpatrick, 213 F.2d 305 (2d Cir. 1954). 

26 161 F.2d 593 (2d Cir. 1947), cert. denied 332 U.S. 810 (1947). 

27See note 24 at 390. 
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Justice Harlan rejected the new position that all long-term debt 
obligations supported by elaborate protective covenants, re- 
gardless of terms, should be taxable. 

The second part of the opinion is made up of the following 
reasons, apart from the reliance upon the “legislative reenact- 
ment” rule,” for holding the obligations non-taxable: 


The court swept aside three of the four features of the trans- 
action which the government attacked most vigorously and 
stated that the existence of (a) a large amount borrowed, (b) 
long maturities, and (c) an elaborate underlying agreement 
does not render the instrument any the less a promissory 
note.”® 

As noted above the court defined a marketable corporate se- 
curity which was the only class of obligations taxable before 
1947, as instruments issued (a) in a series; (b) under a trust 
indenture and (c) in registered form or with interest coupons 
attached.*° 

Mr. Justice Harlan repeated the comment he had made in the 
Niles case*! that the essence of an “investment security” is its 
marketability, which feature the Leslie Salt notes did not 
have.*? 

The court stated that the fact that the agreement provided for 
the substitution of instruments which might be debentures did 
not render the instant notes taxable for until the debentures 
were in existence, a tax on “debentures” could not be im- 
posed.3$ 

The court stated that it was for Congress to decide whether 
or not the tax on notes would have been repealed in 1924, had 
“private placements” been as common then as now. The tax 
was stated to be based upon the character of the instruments 
employed, not upon the nature of the underlying transaction.** 


The disposition of cases pending at the time of, 
and subsequent to the Leslie Salt decision. 
The taxpayer has prevaiied in four cases in the district 


28 For explanation and criticism of the rule see 1 Mertens, Law of Federal Income 
Taxation, §§ 3.21—3.24 (Revised ed. 1956). 
29See note 24, supra, at p. 389. 

80 Td. at 395, 396. 

31 See note 25, supra. 

82 See note 24, supra, at p. 398. 

83 Jd. at 398. 
847d. at 395, 396. 
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courts decided since the date of the Leslie Salt decision, on 
facts similar to those in the latter case. In addition, judge- 
ment in favor of the government has been vacated and the 
case remanded to the district court for further proceedings not 
inconsistent with Leslie Salt in one case,** and reversals have 
been entered against the government in one district court (on 
mandate from the court of appeals) and in one court of appeals.” 
Further, government appeals in two of the unsuccessful District 
Court cases have been dismissed on motion of the Attorney 
General. None of the facts reported in these decisions have 
been substantially different from those in the Leslie Salt case. 
Moreover, no opinion has attempted analysis of the Leslie Salt 
opinion or discussed it at any length. Thus, all of the judicial 
action in the field since the Leslie Salt decision has been favor- 
able to the taxpayer, on the basis of little more than citation 
of the opinion. 


The Public Information Division of the United States Treas- 
ury Department reports” that some 240 cases pending in the 
lower courts at the time of the Leslie Salt decision have been 
settled. Further, it is believed that the 142 claims for refund 
which were pending prior to the Leslie Salt decision were set- 
tled, and that few if any such claims have been filed since the 
date of the decision.** Moreover, this does not tell the complete 
story since many other claims which had not reached the stage 
where notice and demand had issued, awaited the Supreme 
Court determination and were settled thereafter.* 


35 Sprouse-Reitz Co., Inc., 3-A P-H 1957 Fed. Tax Serv. 144,859 (D.C. Ore. 1957); 
Pan Handle Eastern Pipe Co. v. McMahon, 3-A P-H 1956 Fed. Tax Serv. 4 44,326 
(D.C.N.Y. 1956); Hugoton Production Co. v. McMahon, 3-A P-H 1956 Fed. Tax 
Serv. 1 44,367 (D.C.N.Y. 1956); National Distillers Products Corporation v. McMahon, 
8-A P-H 1956 Fed. Tax Serv. 144,501 (D.C.N.Y. 1956). 

36 S. S. Pierce Company, 230 F.2d 610 (1st Cir. 1956). 

37 Sharon Steel Corporation v. U.S., 3-A P-H 1956 Fed. Tax Serv. 144,542 (D.C. 
Pa. 1956). 

38 General Shoe Corporation, 230 F.2d 953 (6th Cir. 1956). 

39 Follansbee Steel Corp., 1389 F.Supp. 419 (D.C. Pa. 1955); Bijou Theatrical Enter- 
prise v. Menninger, 127 F.Supp. 16 (D.C. Mich. 1954). Information regarding the 
dismissal of these cases was supplied by the — counsel for the taxpayers. 
40 Letter from Mr. Wade F. Hob: » Jr., Public Information Division, U. S. Treasury 
Dept., to the writer dated September 25, 1957. . 

41 Id. Mr. Hobbs did not make positive statements regarding the claims for refund 
because, he stated, all of the district officers had not been polled since the date of the 
Leslie Salt case. 

42 Generally, the taxpayer needn’t pay the asserted deficiency and file a claim for 
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The Service is not prepared to forego the collection of taxes 
on all transactions which raise the issues here considered, how- 
ever. Appearing on the recently started list of all suits for 
refund of excise taxes are three involving the same issues.“ 
Examination of the listings will not reveal any facts which 
appear to remove the case from the scope of the Leslie Salt 
decision. It is indeed unfortunate if taxpayers are being forced 
to relitigate issues already decided by a Supreme Court de- 
cision which appears to be broad enough to include almost 
any transaction which doesn’t give rise to marketable corporate 
securities. 


Refunds 

The Service has reportedly made some efforts to notify tax- 
payers who were eligible for refunds on stamps purchased be- 
fore the Leslie Salt case. Nevertheless, lawyers and bankers 
would do their clients a service by reviewing their files on the 
corporate loans for which stamps were purchased. If the 
transaction appears to be within the scope of the Leslie Salt 
case, consideration should be given to the filing of a claim for 
refund. If the stamps were purchased for obligations issued 
prior to January 1, 1955, then a claim may be filed within four 
years from the time the tax was paid.** If, however, the stamps 
were purchased for obligations issued subsequent to the above 
date, the taxpayer must file the claim within three years from 
the time the tax was paid.” From the indications to date, the 


refund until the expiration of the ten days after receipt of the notice and demand 
for payment. See U. S. Treas. Reg. 43, § 113.156 (1941). The notice and de- 
mand will not be issued until the taxpayer has had an opportunity to confer with 
the Group Chief in the Office of the District Director. In addition, the 

may elect to file a claim in abatement pursuant to U. S. Treas. Reg. 43, § 113.156 
(1941). There is, therefore, ample opportunity to delay the necessity of paying 
the tax and filing the claim if the Bureau is willing to await a Supreme Court 
Decision. 

48 The list may be found in CCH Fed. Excise Tax Rep. p. 6001. The yers are: 
Detrex Corp. of Detroit, Michigan, The Hecht Company of Baltimore and Maryland 
and Lone Star Gas Company of Dallas, Texas. 

44 Since the sections of the 1954 Code pertaining to stamp taxes take effect on 
January 1, 1955, the 1939 Code applies to issues occurring prior thereto. Note that 
_the date of issuance is the factor w determines which Code applies. Therefore, 
even nm the stamps were purchased after January 1, 1955, if the instruments 
were issued prior to that time, the tax is imposed by the 1939 Code and the limitation 
provisions of that Code (Sec. 3313) ae. 

45 See note 44 for explanation of which Code applies. The limitation provisions of 
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Service does not appear to be taking an unduly restrictive 
view of the application of the Leslie Salt case.“ 


Suggestions for determining whether or not a transaction 
of the type in question is subject to tax. 

What must the banker or lawyer consider then, in advising 
the prospective borrower on whether or not the transaction will 
incur documentary stamp tax liability? The Supreme Court 
has made it clear that the touchstone for such a determination 
is whether or not the instruments involved are understood to 
be marketable securities. The latter are defined as instruments 
issued in a series, under a trust indenture and either in registered 
form or with interest coupons. Existence of these features 
indicates taxability. Still troublesome, however, is the situation 
wherein the above features are present but the obligations are 
clearly not intended to be marketable. For example, a trustee 
might be required to make distribution of the trust corpus to 
a great number of beneficiaries and/or their numerous assignees. 
If the corpus included a long term corporate note, the only 
feasible method of distribution might be to require the note 
to be broken up into a great many obligations of smaller de- 
nomination.’ To protect the beneficiaries and assigns a trustee 
and an indenture might be necessary, as well as the other 
features which the Supreme Court has indicated as resulting 
in marketable securities. Such obligations clearly do not come 
within the spirit of a corporate instrument which is styled to be 
desirable by virtue of its marketability“ and adaptability to 
public distribution. Nevertheless, the exposure of the new, 
smaller obligations to stamp tax liability under the Leslie Salt 
opinion is considerable. 


the 1954 Code are found in Sec. 6511. 

46 See. Ct.D. 1792, I.R.B. 1956-14, 3-A P-H 1957 Fed. Tax Serv. 144,301. See also 
data received from the Bureau set forth in the text supra. 

47 The number of obligations could extend to many thousands if the obligor had 
originally contracted to repay the loan quarter-annually and insisted on the same 
scheme of repayment. The new obligations would have to different maturities 
and their number would be cunneael in proportion to the number of years remain- 
ing until maturity. 

48 Which feature, it will be remembered, is “the essence of an investment security”. 
US. v. Leslie Salt Co., 350 U.S. 383 at 393. 

49 See Royal Loan Co. v. United States, 154 F.2d 556 (8th Cir. 1946) holding 
that, regardless of the peculiar purpose therefor, registration of the “notes” makes 
them taxable. 
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More positively, it is no longer necessary to fear the exist- 
ence of a large amount, a lengthy maturity or the existence 
of an elaborate loan agreement. These features do not, by 
themselves, indicate taxability. If the obligee has been satis- 
fied with the protection offered by a loan agreement rather than 
a trust indenture, there is a good chance of escaping stamp 
tax liability. This is logical in that the indenture and trustee 
are generally employed to offer protection to a wide-spread 
number of holders into whose hands obligations usually fall 
after a public marketing. The large institutional obligee who 
extends a loan under a loan agreement is considered sophis- 
ticated enough to protect itself in the event of default. 


Finally, the existence of a provision in the obligation (or loan 
agreement ) for exchange into obligations of smaller denomina- 
tion has been eliminated as being indicative of taxability. This 
type of provision has long been a favorite target of the Bureau 
as a feature indicating the issuance of a debenture.” It is now 
settled that until the new obligations, which may be conclusively 
taxable, are issued, no tax is due by reason of the provision 
for exchange. 


The Leslie Salt case also eliminated any basis for contending 
that transactions involving an insurance company obligee were 
more prone to stamp tax liability. While there is no logical 
reason to distinguish between an insurance company and a 
bank, in determining whether an obligation is a “note”, such a 
distinction had been made in the courts." The distinction 
between the two institutions had been based upon the notion 
that a “private placement” involving an insurance company was 
not the type of transaction which Congress intended to remove 


50 For cases decided against the taxpayer based in part, at least, on judicial ac- 

ceptance of this theory, see Commercial Credit Co. v. Hofferbert, 93 F.Supp. 562 

= Md. 1950) affirmed per curiam 188 F.2d 574 (4th a 1951); Sharon Steel 
Corporation v. U.S.; 189 F.Supp. 414 (D.C. Pa. 1955) rev'd ; 

(D.C. Pa. 1956), 8-A P-H 1956 Fed. Tax Serv, 1 44,542; K 

pany of California v. U.S.; 121 F.Supp. 860 (D.C. Cal. 1954) Kobacker & Sons 

Company v. U.S., 124 F.Supp. 211 (D.C. Ohio 1954); Gamble-Skogmo, Inc. v. 

Kelm, 112 F.Supp. 872 (D.C. Minn. 1953). 

. 51 See Niles-Bement-Pond Company v. Fitzpatrick, 213 F.2d 305 (2d Cir. 1954); 
U.S. v. Ely & Walker Dry Goods Company, 201 F.2d 584 (8th Cir. 1953); and 

Belden Manufacturing Company v. Jarecki, 192 F.2d 211 (7th Cir. 1951) all of 

which relied in part upon the existence of one or more features of a customer-bank 

relationship to hold the obligations non-taxable. 
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from the scope of the tax in 1924." The Supreme Court decision 
removes the stigma from a transaction involving an insurance 
company and its opinion devitalizes any argument that an ob- 
ligation might be taxable by reason of its issuance in a “private 
placement”.™ 


CONCLUSION 


The Leslie Salt decision has clarified many of the troublesome 
questions in the field of documentary stamp taxation of large 
corporate loans. For nine years the area was one which cried 
for attention by either Congress or the Supreme Court. As the 
administration of our revenue system becomes increasingly 
complex, it becomes more apparent that the Internal Revenue 
Service considers its function to be semi-judicial. The policy 
of the Service since 1947 had been to tax any obligation given 
in a transaction involving a considerable amount of credit, to 
be prepaid over a lengthy term. The United States Courts of 
Appeals in no less than six Circuits had decided in favor of the 
taxpayer in representative cases. No petition for certiorari was 
filed by the government until the Leslie Salt case and the tax- 
payers had been denied certiorari in every instance a petition 
had been filed. Meanwhile the Service continued to ignore the 
decisions of the several circuits, which were admittedly in some 
conflict, and to tax every such transaction that came to its 
attention. This resulted in enormous expense to the many cor- 
porations who were compelled to litigate issues which had al- 
ready been fought out again and again. The Leslie Salt de- 
cision is indeed welcome™ and it is gratifying to find indications 
that the Service is following it in letter and in spirit. 


Not all questions are put to rest, however, and each trans- 
action must be examined on the basis of the considerations 
above. At present, the general conclusion must be that an obli- 


52 The Government made this argument in the Leslie Salt case. See text, supra. 

53 U.S. v. Leslie Salt Co., 350 U.S. 383, 395-396. The Service has indicated an 
abandonment of its prior contention that an insurance company is more likely to 
receive a taxable obligation because of the practice known as a “private placement”. 
Ct. D. 1792, L.R.B. 1956-14, 3-A P-H Fed. Tax Serv. 1 44,301. 

54 Compare Brown, Document Stamp Tax—The Private Placement Method of Cor- 
porate Finance as a Tax Loophole, 25 Geo. Wash. L. Rev. 109 (1956). The author 
contends that, as a result of the Leslie Salt decision, legislative clarification is now 
necessary to “reestablish the effective coverage of the document stamp tax.” 
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gation is taxable if it is designed for marketability, which it 
conclusively is if issued in a series, under a trust indenture 
and in registered form or with interest coupons attached. If 
a transaction includes the latter formalities, its only chance 
of escaping taxation under the Leslie Salt case is to show that the 
obligations are not marketable for some reason. Happily, how- 
ever, some of the elements in modern financing that formerly 
invited an assertion of tax liability no longer carry such an 
onus and may be ignored in determining taxability. 





Factor’s Liens and Accounts Receivable 
— Current Developments 


CARROLL G. MOORE and MILTON P. KUPFER® 
New York City 


FACTOR'’S LIENS 


This year Georgia and South Dakota became the twenty- 
seventh and twenty-eighth jurisdictions to enact a factor’s lien 
statute; the new law in Georgia became effective February 22, 
1957, and in South Dakota it will become effective July 1, 1957. 
In addition, factor’s lien bills are pending in California (S. 
1397), Florida (S. 767), and Delaware (S. 219). The Califor- 
nia and Florida bills are new pieces of legislation. The bill in 
Delaware is for the purpose of broadening the definition of 
lenders. A bill in Missouri, introduced to eliminate the sign 
requirement, has just been signed by the governor. Missouri 
is the last of the factor’s lien states to require this archaic form- 
ality and an article on this legislation by Joseph S. Fechteler 
appeared in the March issue of Credit Executive. 

There have been only a few decisions involving factor’s lien 
statutes. The New Hampshire statute was construed in Perkins 
v. Lakeport National Bank, 139 F.Supp. 898 (D. N. H. 1955), 
where it was held that the lien covered all the accounts receiv- 
able of a borrower whether or not arising from the sale of mer- 
chandise or other assets upon which the lender had a lien. The 
court, in construing the agreement between the parties, held 
that it was the intention of the borrower to grant a lien on all 
its accounts receivable and not merely those resulting from the 
sale or disposition of the merchandise upon which the lender 
held a lien. The court concluded that the New Hampshire 
statute was broad enough to cover either or both categories of 
security where an agreement so specified and that the lien on 
receivables was not dependent upon a lien on merchandise. It 


This article is reprinted with the permission of the editors of THE BUSINESS LAW- 
YER, a publication of the Section of Corporation, Banking and Business Law of the 
American Bar Association. 

® Former member of council of Section and former chairman of Committee on 


Bankruptcy. 
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should be pointed out that the New Hampshire factor’s lien 
statute, unlike the typical factor’s lien statute, specifically covers 
in its granting provisions not only accounts receivable arising 
from merchandise subject to a lien but also “accounts receivable 
resulting from any other transaction,” and therefore the decision 
of the court was largely based on the breadth of the statute 
in this jurisdiction. 
ACCOUNTS RECEIVABLE 


There has been a great deal of activity in the field of accounts 
receivable legislation, largely due to the startling decision by 
the Fifth Circuit Court of Appeals in Republic National Bank of 
Dallas v. Vial, 232 F.(2d) 785 (5th Cir. 1956). The court 
construed the Texas recordation type accounts receivable sta- 
tute, and particularly the definition contained therein, prior to 
its amendment in 1955 of an “account receivable.” Prior to 
that amendment the statute defined an account receivable as 
“an existing or future right to the payment of money presently 
due or to become due under an existing contract.” The court 
held that the protection afforded by the statute applied only to 
the assignment of accounts receivable arising under contracts 
in existence at the time the notice required by the statute was 
filed. It decided that any assignment of accounts receivable 
which arose under contracts that came into existence subse- 
quent to the filing were not entitled to protection, even though 
the assignee had complied with the statute in all respects. All 
collections received on such later accounts within four months 
of bankruptcy, and after the assignee had reasonable cause to 
know of the assignor’s insolvency, were ordered to be turned 
over to the trustee. The decision is patently extreme and mis- 
interpreted the statute. (The statute obviously applied to fu- 
ture accounts receivable and should have been interpreted as 
merely requiring that the contract out of which the future 
accounts are to arise be in existence at the time the assignment 
of the future accounts is made. ) 

The question immediately arose whether similar language 
‘contained in other accounts receivable statutes would be sus- 
ceptible to the same misconstruction. A review of the statutes 
in other jurisdictions has been made and, based solely on the 
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language employed, it would appear that a similar result would 
follow if the same interpretation were applied to the statutes 
in Colorado, Florida, Idaho, Nebraska, North Carolina, Ohio, 
Oklahoma, Utah and Vermont. 


In view of the decision in the Vial case, remedial legislation 
has been introduced in Colorado (S. 265), Ohio (S. 235), North 
Carolina (H. 340), Florida (S$. 53), and Vermont (H. 223), and 
in all probability bills will be introduced in the other states which 
have been mentioned. The general purpose of this legislation 
is to redefine an account receivable so as to include all accounts 
receivable arising under contracts which come into existence 
at any time during the effective period of the filing under the 
particular statute. Accounts to arise in the future and not in 
existence at the time of assignment can be validly assigned 
if they arise under a contract which is in existence at the time of 
assignment even though not in existence at the time the notice 


is filed. 


In addition to the legislation resulting from the Vial case, 
new recordation statutes were enacted in Wyoming and in 
Nevada, which will take effect on May 17 and July 1, 1957, 


respectively. A bill is pending in Texas (S. 375) for the pur- 
pose of deleting from the definition of accounts receivable sums 
accruing to a contractor who has furnished a surety bond. A 
bill is also pending in Rhode Island (H. 1393) to bring the 
statute in that state in line with the statutes in such other states 
as have wholly or partially repealed the doctrine of Benedict v. 
Ratner. 


There have been many cases involving the conflicting rights 
of assignees and other parties who claim a lien or special in- 
terest in assigned accounts. The recurring controversy between 
an assignee of accounts receivable and the United States Govern- 
ment as the holder of a federal tax lien continues to be the sub- 
ject of litigation. Although an assignee of accounts receivable 
is not specifically mentioned in section 6323(a) of the Internal 
Revenue Code, it has been uniformly held that he falls within 
one or more of the classifications of “mortgagee, pledgee (or) 
purchaser” set forth in that section. If the operation is con- 
ducted on a non-recourse basis, he is more aptly a purchaser, 
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and if on a recourse basis, a mortgagee or pledgee. But on one 
ground or another the assignee qualifies. 

In R. F. Ball Construction Company v. Jacobs, 140 F.Supp. 
60 (W.D. Texas 1956), the assignee of retained percentages 
under a construction contract prevailed over a federal tax lien. 
The court held that the assignee was in effect a mortgagee with- 
in the meaning of section 6323(a), and that its right to the as- 
signed amounts was perfected prior to the filing of the tax lien. 
To the same effect is Steelcraft Manufacturing Co. v. Hewkins, 
148 F.Supp. 872 at 876 (E. D. Ill. 1956). 

Thus, by definition, a financing assignee of accounts receiv- 
able qualifies as a “mortgagee, pledgee (or) purchaser.” How- 
ever, he will not be protected if the assignment is taken either 
(a) as security for an antecedent indebtedness, United States 
v. Franklin Federal Savings and Loan Association, 140 F.Supp. 
286 (N. D. Pa. 1956), or (b) even if taken for present value, 
if the tax lien is recorded before the assignment is perfected. 

In Goggin, Trustee, v. Smith, United States Intervenor, Los 
Angeles, L. J. May 7, 1956 (S. D. Calif. 1956), the assignee 
duly complied with the California recordation statute but prior 
to the execution and delivery of the assignment and the pay- 
ment for value therefor by the assignee, the government filed a 
tax lien. In view of this sequence, the assignee’s rights were 
held to be junior to the government's. 

The conflicting rights of assignees of accounts receivable and 
sureties under performance bonds have been the subject of two 
recent decisions. While a tendency is developing to favor the 
surety as against a bank or other lender, each of which claims 
an assignment of amounts payable under a contract (see, for 
example, National Surety Corporation v. United States, 133 F. 
Supp. 381 (Calif. 1955), a variation in the facts will at times 
cause the financing assignee to prevail. 

In Bank of Arizona v. National Surety Corporation, 234 F. 
(2d) 90 (9th Cir. 1956), the bank had actually received the 
proceeds under the contract and the surety then brought an 
‘action against the bank to recover them. The bank had duly 
complied with the Assignment of Claims Act and had taken the 
assignments with knowledge that there was a surety in the pic- 
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ture although it did not know the surety’s identity. The con- 
tractor failed to pay a substantial amount of wage and material 
claims which the surety was obliged to meet. On learning of 
the surety’s identity, the bank filed a notice with it and shortly 
thereafter received a check from the government in an amount 
which was more than sufficient to retire the indebtedness for 
which the bank had received the assignment, and it turned over 
the excess to the surety. In an action against the financing 
assignee, the court decided that the surety was entitled to no 
more. Since the government had paid all amounts owing under 
the contract, it no longer had any interest in the controversy, 
and hence there was no basis for holding that the surety was 
subrogated to the government's position. It is apparent from 
this case that, had payment not been made, the surety would 
have prevailed, which was the case in In re Cline Construction 
Company, 141 F.Supp. 696 (E. D. Ky. 1956), in which the su- 
perior rights of the surety were recognized. 

Two recent decisions construing the California recordation 
statute are worthy of mention. The first case dealt with the 
effect of non-compliance with the statute in a situation where the 
receivables had been assigned and collected by a local bank, 
many months before the assignor filed a petition in bankruptcy. 
(Costello v. Bank of America National Trust and Savings Asso- 
ciation, 141 F.Supp. 225 (N. D. Calif. 1956). ) The trustee at- 
tempted to recover the collections received by the bank under 
section 70 of the Bankruptcy Act. The question of preference 
could not be raised, because the last payment received by the 
bank on the assigned accounts took place nearly a year before 
the bankruptcy proceedings. The trustee, in substance, took 
the position that the bank had acquired no interest in the ac- 
counts receivable or the collections thereon, due to its failure 
to comply with the California accounts receivable statute. The 
action brought by the trustee to recover the collections was dis- 
missed. Although a substantial part of the opinion is devoted 
to the question whether the statute in fact applied in this case 
due to the nature of the receivables involved, the chief basis 
for the court’s decision was its conclusion that noncompliance 
with the statute merely prevents an assignee from asserting 
purported assignments of accounts receivable against creditors 
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of the assignor, but does not entitle creditors to recover from the 
assignee actual collections on assigned accounts receivable. 
Due to the general applicability of this holding and the funda- 
mental principle involved, the following statement by the court 
at page 231 is worth quoting: 


Accounts receivable are constantly fluctuating assets. Any 
creditor is aware that an account will not ordinarily remain out- 
standing indefinitely, but in the normal course of business will be 
paid. Upon collection of the account, the debtor is free to dispose of 
the proceeds as he may see fit. When he has done so, his creditors 
cannot reach the proceeds unless perhaps as a preferential transfer 
if bankruptcy follows within four months. Credit is rarely extend- 
ed in reliance on any particular accounts receivable, but rather on 
the amount of receivables which a business of a particular size 
and character may be expected to have continually outstanding. 
All that creditors can reasonably expect is to reach such outstand- 
ing accounts in the event of the debtor's insolvency or bankruptcy. 
The protection they need is against prior secret liens which will 
prevent them from sharing these assets of the debtor. Any other 
interpretation of the recording statute would do more than protect 
against secret assignments. It would place the assignor’s creditors 
in a far more favorable position than if the assignment had never 
been made. The sums collected by the assignee pursuant to an 
unrecorded assignment would remain as sort of a perpetual fund 
on which prior creditors of the assignor could draw in the event 
of his eventual default on his debts to them. I do not believe the 
framers of the California recording statute ever intended such a 
result. 


The other case involved an assignment of “future accounts.” 
In most jurisdictions accounts receivable to arise in the future 
may be validly assigned provided they arise pursuant to a con- 
tract which is in existence at the time of assignment. In H. S. 
Mann Corp. v. Moody, et al., 14 Cal.App. 334 (1956), there was 
no existing contract, but the assignee prevailed. The assignor 
and assignee were father and son. The son was a manufacturer 
of parts for sprinkler equipment and the father was engaged 
in the business of manufacturing the equipment itself. As 
' security for an indebtedness owing to a supplier, the son as- 
signed “the account with (his father) as it exists on this date 
and as it will exist in the future.” The assignee duly complied 





FACTOR’S LIENS 111 


with the accounts receivable statute. The son thereafter en- 
tered into a financing arrangement with a local finance company 
and assigned to it specific accounts owing by his father which 
the finance company collected. In a contest between the first 
assignee and the finance company over the proceeds of the 
specific accounts, the first assignee prevailed. His superior 
rights were dependent upon whether the quoted language con- 
stituted a valid assignment of the amounts which would be 
owing from time to time thereafter by the father to the son. 
The court recognized; that no formal contract existed upon 
which the assignability of future accounts could be based, but 
nevertheless held that a valid assignment of future accounts 
could be made if such future accounts arose as part of an 
established and regular course of dealing between the assignor 
and the account debtor. 

Although not involving the assignment of accounts receiv- 
able or a factor’s lien, mention should be made of the now 
famous Quaker City Uniform case. This case, which has 
created quite a stir in the field of commercial law, is fully 
covered by Milton P. Kupfer, in an article which appeared in 
the April 1957 issue of The Business Lawyer. In summary, 
chattel mortgagees, the holder of a landlord's lien, wage claim- 
ants and administrative expenses all vied in a bankruptcy pro- 
ceeding for the proceeds derived from the sale of the mort- 
gaged assets. These proceeds were the sole assets of the 
bankrupt and were not sufficient to meet all these claims. The 
mortgages, granted for full value, were recorded prior to the 
time a distraint for rent was made and before the other claims 
arose. On July 27, 1956, the Court of Appeals for the Third 
Circuit, in interpreting section 67-c of the Bankruptcy Act, held 
that a chattel mortgage under Pennsylvania law was subordinate 
to a later landlord’s lien and since it constituted a “statutory 
lien” it should be relegated to the bottom of the heap. The 
court therefore directed payment in the following order: first, 
the administrative expenses in full; second, the wage claims to 
the extent that they were entitled to priority under section 64-a 
of the Bankruptcy Act; third, the landlord; and fourth, the 
chattel mortgages. To consider a chattel mortgage as a “statu- 
tory lien” ran counter to the overwhelmingly accepted view and 
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a rehearing was requested. The court, in rendering a supersed- 
ing opinion, adhered to the same result as to the order of dis- 
tribution but on a different rationale. Although not expressly 
passing on the point, the court assumed that a chattel mortgage 
did not constitute a statutory lien. On the other hand, since 
under Pennsylvania law the landlord's lien took precedence over 
chattel mortgage liens but itself was subordinated by section 
67-c of the Bankruptcy Act to priorities for administrative ex- 
penses and wages, the chattel mortgages must be subordinated 
to such claims. The defeated mortgages and the landlord ap- 
plied to the United States Supreme Court for certiorari, which 
was denied on March 11, 1957 sub nom. Veloric v. College 
Hall Fabrics and Synthetic Specialists, Inc. In view of the 
serious effect of this case on all types of security devices, the 
National Bankruptcy Conference drafted a remedial bill, H. R. 
5195, which was introduced in the House on February 21, 1957, 
and a public hearing will be held thereon on May 29 before 
Subcommittee No. 4 of the House Judiciary Committee. 





BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 


Attack by Bank Officer Constitutes Grounds for 
Negligence Suit Against Bank 


A case with one of the most unusual fact situations to appear 
in a banking decision for some time has been decided by the 
Supreme Court of Kansas which took great pains to review a 
considerable number of cases on the subject of negligence suits 
against employers. In this particular case the cashier who was 
also the managing officer of the defendant bank and who had a 
history of intense antagonism against the plaintiff, went to the 
plaintiff's home to conduct some banking business. During 
their conversation an argument arose and the bank officer pro- 
ceeded to throw the plaintiff off his front porch, beat him with 
his fists and in the process, to break his leg. The plaintiff who, 
needless to say, was somewhat disturbed by this turn of events, 
expressed his disapproval in terms of a $65,822 negligence suit 
against the bank. 

The suit was brought just one day less than two years after 
the cause of action arose. The bank defended itself by claiming 
that although this suit purported to be an action for negligence 
it was in fact nothing more than an assault and battery suit 
and as such was barred by a one year statute of limitations. 
The plaintiff took the position that he was suing the bank only 
because of its negligence in retaining an officer with known 
violent and quarrelsome tendencies and such an action was 
timely since it was brought within the two year statute of limita- 
tions applicable to negligence suits. 

The court ruled against the bank and in doing so examined 
very carefully a great number of negligence cases. It concluded 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 930. 
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that a suit for negligence was entirely proper under the cir- 
cumstances. In the court’s own words, “A master may be liable 
for injuries to a third person which are the direct result of the 
incompetence or unfitness of his servant where the master was 
negligent in employing the servant or in retaining him in em- 
ployment when the master knew or should have known of 
such incompetence or unfitness of the servant.” 

It is important to note in this case that the court's study of 
this problem resulted in a finding that the following jurisdictions 
have indicated that an employer may be primarily liable for 
a personal assault by an employee upon a customer if the em- 
ployer has failed to exercise due care to avoid the selection or 
retention of employees who will assault such customers: Calif- 
ornia, Dakota (sic), Georgia, Kentucky, Massachusetts, Michi- 
gan, Missouri, Mississippi, Nebraska, New York, Ohio, Penn- 
sylvania, Washington and several federal districts. Murray v. 
Modoc State Bank, Supreme Court of Kansas, 313 P.2d 304. 
The opinion of the court is as follows: 


SCHROEDER, J.—This is an appeal from an order of the district 
court of Scott County, Kansas, overruling the appellant’s (defendant's) 
demurrer to appellee’s (plaintiffs) petition. 

The petition in substance alleges that one Donald Breithaupt was 
employed as the cashier and managing officer of the defendant, The 
Modoc State Bank, a banking corporation at Modoc, Kansas, on January 
1, 1952, and was employed continuously in that capacity until on and 
after March 9, 1954; that plaintiff and Breithaupt had business trans- 
actions involving plaintiff and defendant and also involving plaintiff 
and Breithaupt; that the relationship between plaintiff and Breithaupt 
was strained and angry; that Breithaupt had threatened bodily harm 
to the plaintiff’ that once when plaintiff had gone to the defendant bank 
to transact business with defendant, Breithaupt had assaulted him; that 
the violence and antagonism of Breithaupt grew so great that plaintiff 
could not in safety go to the defendant bank to transact business but 
was compelled to do so by mail, all of which facts were known and 
understood by the defendant; that plaintiff was indebted to the defendant; 
that on or about the 9th day of March, 1954, plaintiff attempted to trans- 
act business with the defendant by mail, particularly the depositing of 
_ checks to his personal account; that Breithaupt telephonically requested 
plaintiff to come to the defendant bank to discuss the transaction with 
him, but that plaintiff declined to do so; that thereafter and on the 9th day 
of March, 1954, Breithaupt went to plaintiffs home and demanded to 





BANK LIABLE FOR NEGLIGENCE 115 


see the plaintiff; that plaintiff went onto the porch of his home to see 
Breithaupt; that Breithaupt demanded that plaintiff deposit said checks 
as he, Breithaupt, directed and further demanded that plaintiff execute 
and deliver to the defendant a property statement for the benefit of 
defendant; that plaintiff declined to forthwith comply with said de- 
mand, whereupon Breithaupt jerked plaintiff from the porch, struck 
him with his fists, threw him to the ground, and fell upon him, inflicting 
upon the plaintiff the injuries complained of. 
The petition then specifically alleges: 


“IX. 

“That said injuries complained of were caused by and as a 
direct result of the negligence of the defendant in the following 
particulars, without which negligence the injuries would not have 
occurred, to wit: 

“l. In permitting the aformentioned Donald Breithaupt to 
manage and conduct the affairs of said defendant with this plaintiff. 

“2. In permitting said Donald Breithaupt to go to the home 
of this plaintiff to conduct business with this plaintiff on the part 
of this defendant. 

“3. In continuing the aforenamed Donald Breithaupt in its 
employ after having notice or when it should have had notice, of 
his violent, aggressive, and antagonistic disposition toward this 
plaintiff. 

“4. In directing and permitting said Donald Breinthaupt to 
transact business with this plaintiff when it knew, or by the exercise 
of reasonable care, should have known, that such would reasonably 
result in an assault on and injury to this plaintiff. 

“5. In permitting a person, particularly Donald Breithaupt, 
to manage the affairs of said defendant when it knew or should 
have known that such management would result in injuries with 
those with whom he came in contact, particularly, this plaintiff. 

“6. In allowing the managing officer to go to the home of this 
plaintiff for the purpose of transacting the business of defendant 
with this plaintiff, when it knew or should have known that such 
managing officer might inflict personal injury upon this plaintiff. 


“X. 

“That as a result of the acts committed by this defendant, this 
plaintiff suffered a broken left leg, a comminuted fracture involving 
the upper left tibia, and a comminuted fracture of the proximal end 
of the left tibia, one of the fracture lines entering the mid portion of 
the articular surface of the tibia at the left knee. That such break 
caused a puncture wound below the tibial tuberosity; that this 
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plaintiff suffered a fracture of the left fibula, all of which necessita- 
ted an open reduction of said fractures and breaks, the removal of 
both menisci, the placement of a tibial bolt across the upper tibia 
with plates along both sides of the upper tibia, and the alignment 
and fixation of the fracture fragments by means of wire, metal 
boots and two metal plates.” 


The petition further sets up the various items for which the plaintiff 
seeks damages and prays judgment for $65,822 and costs. Breithaupt was 
not joined in the action. The petition was filed on March 8, 1956. 

The defendant filed a demurrer to the petition of the plaintiff on 
the ground that the petition failed to state a cause of action in favor 
of the plaintiff and against this defendant. After hearing argument the 
district court overruled the demurrer. The defendant appeals and speci- 
fies as error the overruling of defendant's demurrer to the plaintiff's 
petition. 

It will be observed that the cause of action arose on the 9th day of 
March, 1952, and the petition was filed March 8, 1954, which was one 
day less than two years. 

The first question considered is whether or not the plaintiff's cause of 
action is outlawed by the statute of limitations (G.S. 1949, 60—306, 
Fourth). 

The defendant argues that this is simply a case of assault and battery 
and that if an action had been brought against the servant, Breithaupt, 
or if the servant had been joined as a party defendant in this action, the 
case could have been nothing more than assault and battery. The de- 
fendant asks: Can the plaintiff, therefore, enlarge or change the cause of 
action into something else by suing only the master and alleging only 
negligence? 

Admittedly, if this petition is construed as one charging the defend- 
ant with the assault and battery committed by Breithaupt, the managing 
officer of the bank, the one-year limitation under G.S. 1949. 60—306, 
Fourth, bars recovery by the plaintiff in that the face of the petition 
discloses the action was filed more than one year after the cause of action 
arose. However, if the petition is construed as one alleging actionable 
negligence against the bank, then a two-year limitation under G.S.1949, 
60—306, Third, applies and the plaintiff's right to maintain the action is 
not barred under the statute of limitations. 

The defendant argues that the injury of which the plaintiff complains 
was occasioned and caused by the assault and battery, and his attempt 
to change the cause of action into a negligence action by alleging the 
-negligence of the defendant in hiring and retaining a cashier and gen- 
eral manager with known violent, quarrelsome and antagonistic tenden- 
cies, is an effort to circumvent the statute of limitations. 

The defendant relies on two early Kansas cases, Laurent v. Bernier, 
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1 Kan. 428, and Byrum v. Edwards, 66 Kan. 96, 71 P. 250. In the Laurent 
case this court held that the injuring of the plaintiff by the negligent dis- 
charge of a gun was a battery, and the action was barred by the one-year 
statute of limitations. In the Byrum case this court held that an action 
against the sheriff and his bondsmen for shooting the plaintiff by the 
undersheriff was barred, if such cause of action ever existed, within one 
year after the injuries. 

These cases have been carefully analyzed in Hackenberger v. Travelers 
Mutual Cas. Co., 144 Kan. 607, 62 P.2d 545, where the court pointed 
out that the shooting in the Byrum case was in fact intentional. 


Subsequent to the early decisions in the Laurent and Byrum cases, 
this court has concluded that an intention to injure is a prerequisite in 
battery cases. This is clearly disclosed in Eckerd v. Weve, 85 Kan. 752, 
118 P. 870, 38 L.R.A.,N.S., 516. 

This subject has been thoroughly discussed in earlier decisions of 
this court and the law is now clear that the fundamental distinction be- 
tween assault and battery, on the one hand, and negligence, on the other, 
is that the former is intentional and the latter is unintentional. Hershey 
v. Peake, 115 Kan. 562, 223 P. 1118, and Hackenberger v. Travelers Mutual 
Cas. Co., supra. 

In McMillen v. Summunduwot Lodge, 143 Kan. 502, 54 P.2d 985, this 
court quoted with approval from 45 C.J. 631, defining actionable negli- 
gence as follows: 


“*To constitute actionable negligence there must be not only a 
lack of care, but such lack of care must involve a breach of some 
duty owed to a person who is injured in consequence of such 
breach. . . . In every case involving negligence there are necessarily 
three elements essential to its existence: (1) The existence of a duty 
on the part of defendant to protect plaintiff from the injury’ (2) 
failure of defendant to perform that duty; and (3) injury to plain- 
tiff from such failure of defendant. When these elements are 
brought together, they unitedly constitute actionable negligence, 
and the absence of any one of these elements renders the com- 
plaint bad or the evidence insufficient. A judicial definition bringing 
out with admirable conciseness the elements of actionable negli- 
gence is as follows: “Negligence is an unintentional breach of a 
legal duty causing damage reasonably foreseeable without which 
breach the damage would not have occurred.”’” 143 Kan. at 
page 509, 54 P.2d at page 989. 


It is not a necessary element of negligence that the defendant anti- 
cipate the precise injury sustained. Atherton v. Goodwin, 163 Kan. 22, 
180 P.2d 296. 
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The Restatement of Law, Torts, § 284, pp. 744, 745, defines “negligent 
conduct” thus: 


“Negligent conduct may be either: 

“(a) an act which the actor as a reasonable man should realize 
as involving an unreasonable risk of causing an invasion of an in- 
terest of another, or 

“(b) a failure to do an act which is necessary for the protection 
or assistance of another and which the actor is under a duty to do.” 


The defendant cites Welch v. Shepherd, 169 Kan. 363, 219 P.2d 444, 
and refers to the foregoing quotation: 


“,.. The facts pleaded are more consonant with a claim of false 
imprisonment or malicious prosecution, and if so construed, the 
action would be barred under G.S.1935, 60-306, Fourth. But simply 
because that might be the result does not mean the petition is to be 
construed as stating a cause of action on some other theory so that 
the cause of action is not barred . . . .” 169 Kan. at page 367, 219 
P.2d at page 447. 


While in the foregoing case the petition was construed to bar a 
cause of action, the rule stated is in reality a double-edged sword, and 
should the petition in the instant case be construed to state a cause of 
action which is not barred, the fact that a construction on some other 
theory might avoid such result is impotant as a persuasive reason. 

The statute of limitations has been advanced as a sound reason for 
construing the plaintiff's petition as one which is in substance an assault 
and battery and thereby barred. It must be remembered that the 
statutes of limitation affect only the remedy and do not in any other way 
affect a casue of action. Newell v. Harrison Engineering & Const. Corp., 
149 Kan. 838, 89 P.2d 869. It cannot be asserted as a substantive reason 
to defeat an action otherwise valid. The fact that a statute bars re- 
covery against a debtor does not extinguish the debt. Bomud Co. v. 
Yockey Oil Co., 180 Kan. 109, 299 P.2d 72. Were the construction of a 
petition dependent upon an ultimate result which sought to deny the 
remedy, the practice would be tantamount to prejudging a case or 
deciding it without valid reason and thus leave the logic of the law 
floundering at sea. 

The statute of limitations has frequently been asserted in cases which 
are essentially malpractice actions. In such cases various theories have 
been advanced to defeat a cause of action or to maintain one under the 
‘ statute. Among them are assault and battery and contract. In Travis 
v. Bishoff, 143 Kan. 283, 54 P.2d 955, this court said: : 


“The law of this state is realistic. Substance prevails over form. 
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It is perfectly manifest that, notwithstanding the form given to the 
petition, the gravamen of the action was malpractice, which is a 
tort, and the action was barred by the two-year statute of limita- 
tions.” 143 Kan. at page 285, 54 P.2d at page 956. 


The precise point before this court for decision is a matter of first 
impression. Simply stated, the question is whether a master may be held 
liable for injuries to a third person proximately resulting from the in- 
competence or unfitness of his servant, where the master was negligent 
in selecting or retaining an incompetent or unfit servant. 

The question here presented is not without difficulty. Other jurisdic- 
tions have split on this point. The defendant relies on Trimming v. 
Howard, 52 Idaho 412, 16 P.2d 661, where the Supreme Court of Idaho 
said: 


“. « . The original injury, be it caused by carelessness, negli- 
gence, misconduct, or whatnot, remains the sole cause of action; and 
the action is one in tort and not for a breach of contract.... The 
appropriate statute of limitations is determined by the substance, 
not the form, of the action . . . .” 52 Idaho at page 416, 16 P.2d at 
page 662. 


The defendant recognizes that many cases in other jurisdictions seem 
to support the view that a master may be liable for the act of a servant 
because of negligence in the hiring and retaining a known incompetent, 
minor, or quarrelsome and dangerous person in his employ, but argues 
that none of those cases involve the statute of limitations. 

The defendant relies on a statement of the law cited in 85 Am_Jur., 
Master and Servant, § 548, pp. 978 and 979. The plaintiff's position, on 
the contrary, is supported by a statement of the law as it appears in 57 
C.J.S. Master and Servant § 559, pp. 270 and 271. 

This opinion could be burdened indefinitely by a review of decisions 
in other jurisdictions on both sides of the question here presented, all to 
no avail for the reader. An extensive annotation appears in 34 A.L.R.2d 
872 to 446, incl., in which the various phases of an assault by a servant 
of the master are treated. The plaintiff relies on two particular sections 
of the above annotation, i.e., § 7, pp. 384 to 388, incl., pertaining to the 
duty of an employer to protect his business invitee as against assaults 
committed upon the latter by an employee, where liability of the employer 
for such assaults arises out of the contractual relationship; and § 9, pp. 390 
to 395, incl., pertaining to negligence in the selection or retention of an 
employee of vicious propensities. Under this theory, the employer is 
bound to take notice of the character and propensities of the employee, 
and is charged with knowledge which he had or should have had con- 
cerning the likelihood that such employee would resort to violence in the 
discharge of his duties. 
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The plaintiff presents the argument hereinafter set forth: It is funda- 
mental that the relationship between a patron and a bank is founded on 
contract. The bank to which the patron goes has an obligation imposed 
upon it by such contract to use vigilance and care for the protection of 
the patron invitee. In the instant case the patron received a specific 
telephonic invitation to visit the bank and refused. Thereafter, the bank, 
in the guise of its managing officer went to the home of the patron. There, 
armed with the requisite papers of the bank, he invited the patron onto 
the porch to transact the bank’s business. The patron was as much within 
the portals of the bank as if he stood before the cashier’s window. The 
invitation of the bank to transact business with a person known to the 
bank as being a person of mean and angry disposition was not only 
extended the patron, it was thrust upon him. 


The petition filed in the instant case was not attacked by motion. 
It is thus entitled to a liberal construction most favorable to the pleader. 
Allegations to the plaintiffs detriment are excluded. The petition does 
not allege a cause of action under the doctrine of respondeat superior. 
Fairly construed, the petition alleges a cause of action in negligence 
against the bank and not a tort by its servant or agent. The allegations of 
the petition meet all the requirements for actionable negligence. Mc- 
Millen v. Summunduwot Lodge, supra. 


We hold that the doctrine of respondeat superior is not involved in 


the instant case. Construing the pleading most favorably to the petitioner 
as we must, the issue presented is whether the employer, The Modoc 
State Bank, was negligent in retaining its managing officer, Breithaupt, 
who had propensities toward violence. What the evidence will disclose 
upon trial of the case we are not at liberty to speculate. A line of authori- 
ties for this point in other jurisdictions is clearly reviewed in 34 A.L.R.2d, 
§ 9, supra. 


Some of the cases in which it was held there was sufficient showing 
that a master was negligent in keeping his servant in employment are: 
Duckworth v. Appostalis, D.C. 208 F. 936, where a guest sued to recover 
for injuries inflicted by an employee known by the master to have made 
previous assaults on guests; Crawford v. Exposition Cotton Mills, 63 
Ga.App. 458, 11 S.E.2d 234, where a customer of a store sued to recover 
for injuries by a servant known by the master to have an unusual and 
abnormal high temper; Priest v. F. W. Woolworth Five & Ten Cent Store, 
228 Mo.App. 23, 62 S.W.2d 926, where a customer sought recovery for 
injuries inflicted by a servant while he was engaged in an act of horse- 
play and who was known by the manager to have been guilty of previous 
acts; and Hall v. Smathers, 240 N.Y. 486, 148 N.E. 654, where a tenant 
of an apartment house sought to recover as against the master for in- 
juries by a servant known by the master to be a drunkard and incom- 
petent and dangerous. 
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The following jurisdictions have expressly or impliedly indicated that 
an employer may be primarily liable for a personal assault by an em- 
ployee upon a customer, patron, or other invitee, if he has failed to 
exercise due care to avoid the selection or retention of employees who 
will assault such invitees: California, Dakota, Georgia, Kentucky, Mass- 
achusetts, Michigan, Missouri, Mississippi, Nebraska, New York, Ohio, 
Pennsylvania, Washington, and several federal districts. 

Of more importance is the consideration heretofore given by this 
court to cases somewhat similar. In the case of Roebuck v. Atchison, 
T. & S. F. Railway Co., 99 Kan. 544, 162 P. 1153, L.R.A.1917E, 741, a full 
discussion of Kansas cases as they appeared in the official reports at that 
time was undertaken. It is most helpful in presenting the issue. Porter 
J., speaking for the court in 1917, recognized the specific question which 
we now have and cited a Texas case on the point, Missouri, K. & T. Ry. 
Co. of Texas v. Day, 104 Tex. 237, 136 S.W. 435, 34 L.A.,N.S., 111. He 
pointed out that the Roebuck case was distinguishable from the Texas 
case for the reason that it was brought pursuant to the federal employers’ 
liability act and was not a common law action of negligence, but a case 
under the law of Master and Servant. 

In the Roebuck case an employee, Negreta assaulted a fellow em- 
ployee, Roebuck, killing him. The victim had knowledge of the dan- 
gerous disposition of the actor and requested the employer to discharge 
him, but the employer reassured the victim that he would be protected, 
and notwithstanding such knowledge continued Negreta in its employ. 
The petition charged the employer with negligence in that it did not 
furnish Roebuck a safe place to work by retaining Negreta in its employ 
in the gang which Roebuck was employed to boss. The court held that 
the act must come within the scope of employment to permit recovery. 
The facts in the Day case (Texas case cited) are that a foreman and his 
straw boss were simultaneously giving orders which were conflicting. 
A workman assaulted the straw boss. The Texas court charging the master 
with actionable negligence held the master liable to the injured fellow 
servant without determining the scope of employment. 

This court in the Roebuck case said at pages 553 and 554 of 99 Kan., 
at page 1157 of 162P.: 


“If this were a common-law action wholly independent of the 
federal Employers’ Liability Act, the case decided by the Texas 
court would be very much in point as to the facts. We should then 
have squarely before us the question whether the express notice 
given to defendant by plaintiff's intestate touching the reputation of 
Negreta as a turbulent, vicious, and dangerous person; the fear Roe- 
buck expressed to defendant that Negreta, if retained as a workman 
under him, would seek a quarrel and do the very thing it subse- 
quently turned out Negreta did; the refusal of the defendant, when 
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notified of Negreta’s dangerous proclivities, to discharge him or 
find employment for him elsewhere; whether or not all these facts 
and circumstances are sufficient to entitle plaintiff to recover. 

“Plaintiff's intestate, however, was an employe, and the action 
is brought against the employer to recover for death alleged to 
have been caused by the employer's negligence; and, since it is 
brought under the federal Employers’ Liability Act, it can be main- 
tained only upon the ground that the negligence consisted of the 
employer's failure to perform some duty or obligation owing to the 
employe under the law which applies to master and servant, not 
necessarily as this court would determine that question in a com- 
mon-law action here, but as the federal courts would determine 
it....” (Emphasis added.) 


The reader is referred to the Roebuck case for its enlightening dis- 
cussion as supplemental hereto. 


Other cases have been presented to this court in which the plaintiff 
alleged negligence on the part of the master in keeping a servant in his 
employ. In Zamora v. Wilson & Co., 129 Kan. 285, 282 P. 719, the 
widow of a deceased employee of the defendant sought to recover 
damages for the death of her husband caused by the tortious act of 
another employee of the defendant in using a meat cleaver. It was 
alleged that the assailant was a dangerous, turbulent and bloodthirsty 
man given to commencing quarrels and brutally assaulting other per- 
sons and the employees of the defendant while in and upon defendant's 
premises, and had assaulted and dangerously injured plaintiff's deceased 
on another occasion, all of which facts were known to the defendant. 
With very little discussion in the opinion the court held pursuant to Roe- 
buck v. Atchison, T. & S. F. Railway Co., supra, that the petition failed 
to state a cause of action on the ground that the master was not liable 
for the tortious act of one employee against a fellow employee where 
the act was not done in the promotion of the master’s business or as a 
part of the employee’s duties. 

Similarly, in the case of Gabbard v. Sharp, 167 Kan. 354, 205 P.2d 960, 
a woman plaintiff employed as a waitress in a restaurant, was assaulted 
by a fellow male employee who was alleged to be in an intoxicated con- 
dition and enraged as a result of his thwarted advances toward her, all 
of which was known to the defendant employer. Plaintiff further alleged 
that the defendant knew of her assailant’s disposition toward this 
plaintiff and other women and his habits in and about the premises in 
an intoxicated condition during the hours that plaintiff worked. Re- 
covery was sought on the ground that the defendant was negligent in 
his omission to perform a duty toward this plaintiff which caused and 
contributed toward her injuries. This court held that the petition failed 
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to state a cause of action, following Zamora v. Wilson & Co., supra. The 
reason advanced in the Gabbard case was that the assault was com- 
mitted at a time when the employee had stepped beyond the scope of 
his employment and was engaged in a personal venture of his own. It 
may be added that a fair presentation was not there made to this court 
on the part of the plaintiff. The court at page 356 of 167 Kan., at page 
962 of 205 P.2d said: 


“Before proceeding to give consideration to the merits of this 
appeal, we feel compelled, because of the state of the record, to 
comment that if appellee has any confidence in the propriety of 
the ruling on the involved demurrer there has been no indication 
of that fact. She filed no brief and made no appearance when the 
cause was argued. On that account our decision must be reached 
without any information as to the theory on which the trial court 
concluded the amended petition stated a cause of action or any 
citations of authorities supporting its decision.” 


Thiele, J., speaking for the court in Balin v. Lysle Rishel Post No. 
68, 177 Kan. 520, 280 P.2d 623, 624, used language which appears on 
the surface to be directly in point, though not necessary to a decision 
in the case. There, a bellboy employed by the defendant shot and in- 
jured the plaintiff who was alleged to be a guest of the defendant hotel. 
The plaintiff was also a bellboy who roomed at the hotel and paid for 
his room. He was in the hotel but not working at the time of the assault. 
The third cause of action was alleged on the theory that the hotel, a 
corporation, was negligent under the circumstances in keeping the assail- 
ant as an employee. The case proceeded to trial on this cause of action. 
A demurrer was sustained to the evidence by the lower court and affirmed 
on appeal to this court on the ground that there was no evidence that the 
previous course of conduct of the assailant prior to the assault was known 


to the defendant. The fourth syllabus in the opinion reads: 


“A master may be liable for injuries to a third person which are 
the direct result of the incompetence or unfitness of his servant 
where the master was negligent in employing the servant or in 
retaining him in employment when the master knew or should have 
known of such incompetence or unfitness of the servant.” 


In the opinion of the Balin case at page 530 of 177 Kan., at page 
630 of 280 P.2d it was said: 


“If it be assumed, as plaintiff contends, that at the time of the 
shooting he was not then in the relation of servant to the master, 
the corporation, and that the rule is that a master may be liable for 
injuries to a third person which are the direct result of the incom- 
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petence or unfitness of his servant, either where he was negligent in 
employing him or in retaining him when the master knew or should 
have known of such incompetence or unfitness, and we need not 
expand on that rule, see 57 C.J.S. Master and Servant § 559, p. 270, 
85 Am.Jur. 978, the evidence now under consideration does not 
show that the master corporation hired an incompetent or unfit 
servant or employee, or that it retained him in employment after 
it knew or should have known of his incompetence or unfitness—it 
does not even show the servant incompetent or unfit. If it be as- 
sumed that plaintiff at the time of the shooting was in the employ of 
the corporation and not a mere third person or guest, the rule as to 
fellow servants comes into operation. It is too clear to be debated 
that the act of shooting which caused plaintiff's injuries was not 
authorized by the master corporation or was not done by its servant 
and employee Wood to advance its interests, and in such circum- 
stances the rule is that master corporation is not liable in damages 
to one servant for injuries inflicted on him by the act of his fellow 
servant. See Zamora v. Wilson & Co., 129 Kan. 285, 282 P. 719; 
Gabbard v. Sharp, 167 Kan. 354, 205 P.2d 960, and cases cited.” 


See, also, the case of Kiser v. Skelly Oil Co., 186 Kan. 812, 18 P.2d 
181, 182, where this court affirmed a judgment in favor of the plaintiff 
who brought an action for damages charging negligence on the part 
of the defendant in employing a youthful, heedless and irresponsible 
employee to wait on customers. Plaintiff also charged that the door of 
a filling station was defective in various respects. The case was tried 
to a jury and the jury found that the employer was negligent “By main- 
taining incompetent help and insufficient door equipment”, where a 
door was slammed by an employee against a customer at a filling station 
and the glass broke in injuring the customer. 


Other Kansas cases in which the master was sought to be held liable 
for the acts of the servant in which the negligence of the employer was 
not pleaded, argued or urged, are: Kastrup v. Yellow Cab & Baggage Co., 
129 Kan. 398, 282 P. 742; Crelly v. Missouri & Kansas Telephone Co., 84 
Kan. 19, 118 P. 386, 88 L.R.A.,N.S., 328; and Brown v. Union Pacific 
Railroad Co., 111 Kan. 338, 207 P. 196. These cases hinge on the general 
proposition that a master is lible for assaults committed by his servant 
upon a customer, patron, or other invitee where such assault is com- 
mitted by the servant while acting within the scope of his employment. 
There is general agreement that where an assault is purely personal 
to the servant, having no real connection with the master’s business, the 
' doctrine of respondeat superior is inapplicable to fasten liability on the 
master. These cases are not applicable here. 


A general reading of the cases on this subject makes it clear that an 
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employee who is a quarrelsome and dangerous person is an “unfit” person 
within the meaning of that term. 

In conclusion, we hold that the plaintiff has alleged a cause of action 
against The Modoc State Bank on the theory of negligence. 

The ruling of the trial court in overruling the demurrer to plaintiff's 
petition should be and hereby is affirmed. 


PRICE, Justice (dissenting). 

In my opinion the decision of the court confuses form and substance. 
What plaintiff actually is attempting to do is to recover, under the guise 
of a negligence action, for an assault and battery. Despite the language 
in which the petition is couched, the real wrong complained of, and the 
real basis of his action—is the assault and battery. An action to recover 
for an assault and battery must be brought within one year (G.S.1949, 
60-306, Fourth). This action was brought too late. Defendant’s demurrer 
should have been sustained. For this reason I respectfully dissent. 


PARKER, C.J., joins in the foregoing dissent. 


Courts Overrule Decisions of Assessor and 
Equalization Board in Valuing Bank Property 


In Oklahoma a trial court and the state Supreme Court have 
overruled the decisions of an assessor and the Board of Equali- 
zation in valuing bank property for ad valorem tax purposes in 
1953. The assessor had raised the valuation of the bank’s land 
and building from approximately $1.5 million to $1.8 million 
in 1953. The bank protested this action and relief was denied 
by the Tulsa County Equalization Board. The decision of the 
Board was appealed to a district court which, after hearing the 
case anew, reduced the valuation to approximately $1.2 million. 
The assessor then appealed to the state Supreme Court. 

There was no conflict in the evaluation of the land between 
the assessor and the district court, nor was there any dispute 
as to the method for valuing the building which was to be done 
by determining the cost of reproduction less depreciation. The 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1531. 
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conflict arose in regard to the results: the assessor found the 
cost of reproduction to be $23 a square foot and the deprecia- 
tion to be 2% a year limited to a total of 15 years; the district 
court found these figures to be $20 a square foot and 2% a year 
limited to a total of 25 years. 

In finding in favor of the bank, that is, in approving the 
evaluation of the district court, the Supreme Court concluded 
that where a district court hears a case de novo (that is, from 
the beginning or anew) its judgment, whether affirming or va- 
cating the valuation of the assessor, will not be overruled for 
insufficiency of evidence to support the district court’s decision 
unless such decision is against the clear weight of the evidence. 

It is important for bankers to note in this case that the court 
indicated that in assessing property for ad valorem tax purposes, 
uniformity and equality required by the 14th Amendment to 
the Federal Constitution takes precedence over a state statu- 
tory requirement that property be assessed “at its fair cash 
value” where compliance with both provisions is impossible. 
Appeal of National Bank of Tulsa, Supreme Court of Oklahoma, 
312 P.2d 495. The opinion of the court is as follows: 


DAVISON, J.—This is an appeal by the Tulsa County Assessor from 
a judgment, of the District Court of Tulsa County, fixing the valuation 
of the National Bank of Tulsa Building for 1953 ad valorem tax purposes. 
The trial court heard the matter de novo on appeal by the National Bank 
of Tulsa from a judgment of the Tulsa County Equalization Board. The 
parties will be referred to as “the assessor” and “the bank.” 

The bank duly filed a protest to the action of the assessor in raising 
the assessed valuation of its real property to $1,846,950 for the year 1953 
from its previous valuation of $1,522,930. The protest was heard and 
denied by said equalization board, from which judgment and order, the 
bank appealed to the district court. This appeal is from the judgment 
of the district court reducing the assessed valuation for said year of 1953 
to $1,266,324. To better understand the points at issue, it is essential to 
compare the two valuations. The assessor and the district court both 
fixed the assessed valuation at 30% of what each found the market or 
sound value of the property to be. There is no important difference in 
the market value each placed on the lot, approximately $1,000.000. The 
conflict arises over the cash or market value placed on the building 
which was more than 25 years old and contained $22,108 square ‘feet. 
The county assessor and the district court both determined the market 
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value to be the cost of reproduction less depreciation. The assessor 
found the cost of reproduction to be $23 per square foot and the deprecia- 
tion to be 2% per year limited to a total of 15 years or 30%. The district 
court found the cost of reproduction to be $20 per square foot and 
depreciation to be 2% per year limited to a total of 25 years or 50%. 
An affirmance of the judgment confirms the court’s computation; a rever- 
sal reinstates the assessor's figures. The two modes of computation 
result in the assessed valuations hereinabove set out. Both sides of 
the controversy have been exhaustively briefed by the parties and by 
amicus curiae, followed by oral argument in open court. 

The bank’s protests to the assessed valuation was founded upon the 
following allegations of error: 


“(1) That it was the duty of the Assessor to seek to have 
assessed the same class of property at a uniform valuation through- 
out the county, but the valuation proposed to be fixed by said 
Assessor is not uniform and is at a higher rate per square foot of 
floor space than other buildings of the same class or character 
within said county, and that the valuation placed thereon by 
said Assessor is in excess of the value placed by him on other 
buildings of the same class in the City of Tulsa and is discrimina- 
tory and unjust. 


“(2) That the valuation placed by said Assessor upon the 
land of this complainant, exclusive of improvements thereon, is 
not uniform with the valuations placed by said Assessor upon 
other land in the same vicinity and of similar character as 
the land of this complaint, and is at a higher rate than that 
fixed by the Assessor upon adjoining lands in the same vicinity 
and having the same general elements of value as the land of 
this complainant, and that such assessment is discriminatory and 
unjust and should be equalized by this board with the assessed 
values placed on such other lands.” 


Because there had been no such sales, the market value of the 
bank’s property could not be established from evidence of sales of other 
pieces of property, comparable in size, type and value. Consequently, 
it was necessary to adopt other methods by which the computation could 
be made. Two of such methods most nearly accurate and reliable are 
shown by the record to be reproduction cost less depreciation method 
and the capitalization of income method. The record herein is replete 
with testimony of expert witnesses of the value of the bank’s property 
computed in each of the two methods and of the ‘value of other similar 
properties in the same area. Similar evidence was lacking in the case 
of Mid-Continent Bldg. Co. v. Board of Equalization of Tulsa County, 
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184 Okl. 525, 88 P.2d 626, 627, wherein it was said that, an “assessment 
at a higher valuation than other real estate of like grade and quality 
within the County would constitute a violation of appellant’s constitu- 
tional rights.” That pronouncement was founded upon the earlier 
opinion in the case of State v. State ex rel. Shull, 142 Okl. 293, 286 P. 
891, 900, wherein it was pointed out that “the very purpose and intent of 
the Legislature in creating an equalization board was for the purpose 
of equalizing the taxes of taxpayers in the respective counties . . .” 
When, however, no question is raised as to the comparative, assessed 
valuations of separate but similar properties in the same class, the 
inquiry resolves itself into one solely dependent upon the relationship 
between the assessed and market values of the subject property. The 
latter situation obtained in the cases of In re Assessment of Property of 
Western L. & P. Corp., 169 Okl. 58, 35 P.2d 946; Sinclair Prairie Oil 
Marketing Co. v. State Bd., 173 Okl. 74, 47 P.2d 120; Sinclair-Prairie Oil 
Co. v. State, 169 Okl. 334, 37 P.2d 298; Sinclair Prairie Oil Co. v. State, 
174 Okl. 109, 50 P.2d 150; and Stanolind Crude Oil P. Co. v. State Bd., 
174 Okl. 320, 49 P.2d 1089, and others cited by the assessor and by 
amicus curiae. All of the immediately above cited cases reach the 
same conclusion that, 


“No particular method of valuation is prescribed by the Consti- 
tution or the statutes for the guidance of the Board of Equaliza- 
tion in determining the value of property, and the method used 
is immaterial so long as it does not appear that the value so deter- 
mined and fixed by the board exceeds the fair cash value of the 
property.” Sinclair Prairie Oil Co. v. State, 174 Okl. 109, 50 P.2d 
150, 151, supra. 


Where it is impossible to comply with the provisions of Art. X, sec. 
8 of the Oklahoma Constitution requiring property to be assessed “at its 
fair cash value” and with the equal protection clause of the 14th Amend- 
ment to the Federal Constitution, the taxpayer “is to have his assessment 
reduced to the percentage of that value at which others are taxed even 
though this is a departure from the requirement of the statute. The con- 
clusion is based on the principle that where it is impossible to secure 
both the standard of the true value, and the uniformity and equality 
required by law, the latter requirement is to be preferred as the just 
and ultimate purpose of the law.” Sioux City Bridge Co. v. Dakota 
County, 260 U.S. 441, 43 S.Ct. 190; 192, 67 L.Ed. 340, 28 A.L.R. 979, 
_ which said case was cited with approval in the case of State v. State ex 
rel. Shull, supra. 

The grounds for protest, as quoted above, raised only the issue of 
the uniformity and equality of the assessment values of the bank’s 
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property as compared with that of other properties in the same class. 
The evidence included testimony of witnesses experienced in constructing 
buildings of the type involved, in appraising such property, and in com- 
puting investment values based upon income. The witnesses placed a 
reproduction value on the building varying from $18 to $23 per square 
foot and also testified as to the estimated reproduction costs of other 
similar buildings in the same area. The value of $20 per square foot fixed 
by the trial court in the judgment was well within the limits established 
by such testimony, and was in harmony with the investment value and 
appraised value. Also supported by the evidence was the finding of 
depreciation at the rate of 2% annually, limited to a 25-year maximum. 
The overall 50% limit of depreciation coincided with the figure used by 
the assessor in valuing other structures in the county generally. 


On the surface, there might seem to be much confusion in the 
numerous decisions of this court dealing with the weight to be given 
to the decision of an equalization board in fixing the assessed valuation 
of property, when said decision is reviewed on appeal. However, it 
must be borne in mind that, through the years, legislative enactments 
have changed the type of appeal from the board to a court, alternating 
between an appeal on the record made before the board and an appeal 
for trial de novo in the appellate court. Underlying the effect of the then 
existing mode of appeal, is the ever present question of whether the 
action of the board was legislative, administrative or judicial or partook 
of the nature of each. This opinion need not be burdened with a lengthy 
discussion of that matter since it was exhaustively treated in the opinion 
in the case of In re Assessment of Kansas City Southern Ry. Co. 168 Okl. 
495, 83 P.2d 772, delivered by Mr. Justice McNeill. Nor is it necessary 
that we discuss and catalog individually each case which has been 
heretofore decided, wherein the presumption of correctness of the 
decision of the equalization board has been at issue. Our consideration 
of the question herein must, of necessity, be in the light of the statutes 
as now in effect. 


An assessment of property being made or raised by the county 
assessor and a protest thereto lodged by the taxpayer, a presumption 
arises that the official acts of the assessor were properly performed and the 
assessment correct. After a determination by the county equalization 
board and an appeal to the district court, there still remains the original 
presumption of correctness of the assessment because the trial on appeal 
is de novo. Although not necessary, that presumption of correctness of 
the value fixed by the assessor is reaffirmed, even where the board’s 
decision was adverse to the assessor, by 68 O.S.1951 § 15.42. The reason 
for such presumption, irrespective of statute, when the appeal is on 
trial de novo was given in the case of In re Daniels’ Omitted Property, 
108 Okl. 195, 235 P. 543, 545, as follows: 
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“Upon the hearing before the board of equalization the ques- 
tion is this: Has the assessor placed an excessive valuation upon 
the taxpayer’s property? There the taxpayer affirms the facts 
stated in the question and the state denies them. The taxpayer 
and not the state seeks affirmative relief. The burden, of course, 
is upon him who affirms and seeks relief, and that is the taxpayer. 
Upon appeal to the court for a trial de novo, the burden would 
remain with him no matter what was the decision of the board.” 


As in other types of appeal to the district court for trial de novo, trial 
is had upon the issues raised and presented by the pleadings filed with 
the original court or board (in this case, by the protest filed with the 
equalization board). Section 15.42, supra, also reaffirms that established 
rule of procedure. When an appeal is taken from the action of the district 
court to this court the same situation, as to issues reviewable, obtains (by 
rule of law and by provision of the same statute). And when those 
pleadings “set up or tender issues of fact to be determined in trial de 
novo upon the evidence,” the trial court is not justified in sustaining a 
demurrer thereto. In re Commercial Credit Co., 193 Okl. 497, 145 P.2d 
750, 751: On review by his court, the judgment of the district court carries 
with it the same presumption of correctness as attaches to any of its 
other judgments rendered in proceedings governed by equitable prin- 
ciples and will not be disturbed for insufficiency of the evidence to 
support it where it is not against the clear weight thereof. But, 


“An appeal to the district court from the county board of equal- 
ization as authorized by 68 O.S. 1941 § 15.42 is a special statutory 
proceeding, governed by equitable principles, and this court will 
modify or reverse the judgment of the district court on such appeal 
on the question of valuation where the same is clearly against 
the weight of the evidence or the wrong formula has been used in 
fixing the valuation.” Dolese Bros. Co. v. Nichols, 196 Okl. 508, 
165 P.2d 982. 


When therefore, the district court, on trial de novo, renders a judg- 
ment sustaining and confirming the decision of the county equalization 
board, which in turn had affirmed the assessed valuation determined 
by the county assessor, this court, on appeal will not disturb the valuation 
so fixed “where it does not appear that error was committed by the 
assessor or board in method by which they arrived at valuation, nor that 
valuation is unjust or contrary to evidence.” In re Protest of Taxpayers 
of Town of Nichols Hills, 198 Okl. 500, 180 P.2d 157. Such was the 
meaning intended to be expressed by the syllabus in that case although 
it failed to specifically state that the judgment of the equalization board 
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had been affirmed by the district court on appeal and trial de novo. 


Under the provisions of the 1938 Act, Ch. 115, p. 247, the appeal 
to the district court was on the record made in the hearing before the 
board, rather than for trial de novo. Thereunder, the same presumption 
of correctness was accorded the decision of the board, McBirney v. Bd. 
of Equalization, 184 Okl. 564, 89 P.2d $14 as, in the Town of Nichols Hills 
case, was accorded the judgment of the district court affirming the 
decision of the board. The reason is simple. The presumption of cor- 
rectness inheres in the order, decision or judgment of the forum where 
the witnesses appeared, the testimony was taken, and the record and 
findings of fact were made. That was the primary reason for the rule 
followed in those cases which came to this court on appeal from, and 
upon the record made in, the State Equalization Board. Among them 
are the above cited cases of In re Assessment of Property of Western 
Light & Power Corp.; Sinclair Prairie Oil Marketing Co. v. State Bd.; 
Sinclair Prairie Oil Co. v. State; Stanolind Crude Oil Purchasing Co. v. 
State Bd. and others. 


We conclude that, where a taxpayer's protest to the assessed valuation 
of his property as fixed by the county assessor is heard by the county 
equalization board and its decision is appealed from, to the district 
court for trial de novo under the provisions of 68 O.S.1951 § 15.42, the 
judgment of the district court whether affirming the valuation fixed by the 
assessor or vacating it and revaluing the property, will not be vacated for 
insufficiency of the evidence to support it when it is not against the clear 
weight thereof: 


The record herein discloses ample evidence to support the judgment 
as is more fully detailed above. 


The judgment is affirmed. 


CORN, V. C. J., and WILLIAMS, JACKSON and CARLILE, J]., 
concur. 


HALLEY, J., concurs specially. 
WELCH, C. J., and JOHNSON and BLACKBIRD, JJ., dissent. 
HALLEY, Justice (specially concurring). 


In my opinion the trial judge was correct in placing the replace- 
ment value at twenty dollars per square foot but I think the depreciation 
should have been fixed at one and one-third per cent annually for 
thirty years rather than two per cent annually for twenty-five years. 
This building will stand for seventy-five years and in my opinion many 
more. To stop depreciation at the end of fifteen years as was done by 
the assessor would not be equitable. 
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Bank Must Be Given Opportunity to Prove 
Intention of Maker of Check 


Geer made a check payable to the order of N. C. Baughman 
drawn on the defendant bank. The check was indorsed and 
cashed, not by the payee but by his son, C. N. Baughman. 
When the check was presented for payment the bank honored 
it and charged Geer’s account. Geer then brought suit against 
the bank for wrongly charging his account and alleged that he 
had been damaged by the payment of the check because the 
son had diverted its proceeds to his own use instead of paying 
for plastering material used under his sub contract with Geer 
and that as a consequence Geer had been compelled to pay for 
these materials himself. 


The lower court granted Geer a summary decree and the 
bank appealed. The appellate court ruled that granting a sum- 
mary decree against the bank was in error. The bank took the 
position that it was the intention of Geer that the proceeds of 
the check should go to the son even though the check was made 
out to the father. The appellate court agreed that the bank 
should be permitted to prove this for two reasons. First, under 
Negotiable Instruments Law Section 9, an instrument is payable 
to bearer “(3) When it is payable to the order of a fictitious or 
non-existing person, and such fact was known to the person 
making it so payable.” Under Florida law the courts have 
ruled that the payee of an instrument is considered “fictitious” 
even though an existing person is designated as the payee if 
there is no intention that the payee have an interest in the 
instrument. And second, even if the bank could not prove 
the essentials necessary to bring its case under the fictitious 
person doctrine, it would not be liable for honoring a check upon 
an improper indorsement if it could prove that the intended 
person received the proceeds of the check. Florida National 
Bank at St. Petersburg v. Geer, Supreme Court of Florida, 96 
So.2d 409. The opinion of the court is as follows: 


x 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 1202. 
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O'CONNELL, J.—The appellant, The Florida National Bank at St. 
Petersburg, hereinafter referred to as the bank, was defendant below 
and the appellee, L. J. Geer, hereinafter referred to as Geer, was the 
plaintiff. 

After a portion of the bank’s answer was stricken by the court a sum- 
mary final decree was awarded Geer requiring the bank to restore to 
the account of Geer with the bank the sum of $1,000. That sum had 
previously been removed from Geer’s account by the honoring of a 
check which was not endorsed by the payee named therein. The bank 
appeals the order striking a portion of its answer and the summary 
final decree. 

The record shows that Geer made a check in the amount of $1,000 
payable to the order of N. C. Baughman drawn on the bank. The check 
was endorsed, not by the payee N. C. Baughman, but by C. N. Baughman, 
son of N.C. Baughman. C. N. Baughman cashed the check at the Union 
Trust Company in St. Petersburg and that bank presented the check 
for payment to the defendant bank. The bank paid the Union Trust 
Company, removing $1,000 from Geer’s account. 

Geer filed a complaint in chancery charging the bank with wrongfully 
and unlawfully removing the sum from his account in that the defendant 
paid without proper endorsement a check drawn on his account. Geer 
also alleged that N. C. Baughman and C. N. Baughman are father and 
son; that in his business as a general contractor Geer had done business 
for years with the Baughmans who were plastering contractors doing 
business under the name of “N. C. Baughman & Son”; and that when the 
son, C. N. Baughman, obtained the proceeds of the check he diverted 
them to his own use and failed to pay for plastering materials “used 
under his subcontract with the plaintiff’ for which materials Geer was 
subsequently compelled to pay, in the sum of $1,010.65. He alleged that 
C. N. Baughman was insolvent. 

The bank filed its answer, motion to dismiss, and cross-claim. In 
its answer it admitted it had cashed the check without the endorsement 
of the named payee but denied Geer suffered any damages. It alleged 
it was informed and believed that the particular work for which payment 
was received by C. N. Baughman was work subcontracted for by Geer 
with C. N. Baughman individually; that Geer erroneously and through 
his own fault made the check payable to N. C. Baughman; and that 
the check actually belonged to C. N. Baughman and that he was author- 
ized to get the proceeds thereof. The bank then alleged that if the 
check had been made payable to C. N. Baughman the proceeds thereof 
would have been used just as they had been used and that therefore 
Geer suffered no damage by the check having been improperly drawn 
and endorsed by C. N. Baughman. 

The bank moved that Geer’s action be dismissed for the reason, 
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among others, that the complaint showed that if there were any irregular- 
ity in the endorsement it was due to the fault of Geer, who made the 
check payable to the wrong party, and that the right party received 
the money to which he was entitled. 

The bank filed a cross-claim against the Union Trust Company, N. C. 
Baughman and C. N. Baughman. N. C. Baughman filed an answer 
thereto, stating that he had no interest in the litigation or in the $1,000 
check or the proceeds thereof and that he had sold his interest in the 
business to his son who was the rightful owner of the check. 

Geer moved to strike from the answer of the bank the portion thereof 
which set up the defense that the proceeds of the check actually be- 
longed to C. N. Baughman, the person who endorsed and received the 
proceeds of the check, that the check had been erroneously made to N. C. 
Baughman, and that Geer had suffered no damage by the bank having 
cashed the check without the endorsement of N. C. Baughman. 

After hearing argument, the court entered its order denying the bank’s 
motion to dismiss Geer’s complaint and granting the motion to strike the 
above mentioned portion of the bank’s answer. 

Geer moved for summary decree without supporting affidavits and 
the court entered a summary final decree wherein the bank was ordered 
to restore to the account of Geer the sum of $1,000, “which sum had 
previously been removed from said account by honoring a check which 
was not endorsed by the payee named therein.” 

The bank contends that it incurs no liability for payment of a deposi- 
tor’s check, whether improperly endorsed or not endorsed at all, if it 
can be shown that the proceeds of the check reached the intended payee. 
It argues that the test in such case is whether the endorsement is made 
by the person whom the drawer intended to be the payee. 

Geer’s response to this contention is that it was manifest from the 
pleadings that he intended N. C. Baughman to receive the proceeds of 
the check. Geer’s complaint does not allege that N. C. Baughman was 
the one to whom the proceeds of the check were due, in fact he alleges 
that: 


“... he (C. N. Baughman) diverted and converted said funds 
to his own use, and failed to pay for plastering materials used 
under his (C. N. Baughman’s) sub-contract with the plaintiff to 
an extent greater in amount than the sum thus wrongfully with- 
drawn, for which materials the plaintiff (Geer) was subsequently 
compelled to pay. . . .” (Matter in parenthesis supplied by us.) 


Geer explains that he made the check payable to the father rather than 
to the son because he had reason to mistrust the son and doubted his 
financial stability. 
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Geer argues also that the bank, at the time it cashed the check in 
question, had no knowledge of the allegations stricken from its answer 
by the court, and therefore should not be entitled to prove same to 
excuse itself from liability. 

The bank cites Sec. 674.11(3), F.S.A., which is Sec. 9, The Negotiable 
Instruments Law, as controlling this case: 


“The instrument is payable to bearer: 


“(3) When it is payable to the order of a fictitious or non- 
existing person, and such fact was known to the person making 
it so payable. .. .” 


The application of the above cited statute is dependent upon the 
definition of the term “Fictitious person” or fictitious payee. 

In the case of Johnston v. Exchange Nat. Bank of Tampa, 1942, 152 
Fla. 228, 9 So.2d 810, 811, this Court, speaking through Mr. Justice 
Thomas, approved the definition of the term as found in Soekland v. 
Storch, 123 Ark. 253, 185 S.W. 262, Ann.Cas. 1918A, 668 as follows: 


“‘Whenever the name is inserted as payee without any inten- 
tion that payment shall be made only in conformity therewith, 
the payee then becomes a fictitious person. In other words, under 
the rule a “fictitious payee” means a fictitious person, who, 
though named as payee in the note, has no right to it, or the 
proceeds of it, because it was not so intended when the note was 
executed. Therefore whether the paper is to be considered as 
having a fictitious payee depends upon the knowledge or intention 
of the party against whom it is attempted to assert the rule, and 
not upon the actual existence or nonexistence of a payee of the 
same name as that inserted in the instrument; so that, on the one 
hand, a real person may be fictitious, and, on the other, a non- 
existing person may be real within this rule.’” 


In the Johnston case this Court also approved the definition of the 
same term given in First Nat. Bank of Kansas City v. Produce Exch. Bank, 
1935, 338 Mo. 91, 89 S.W.2d 33, 37 as follows: 


“‘the payee named in an instrument will be deemed fictitious 
though designating an existing person, if there was no intent he 
should have a beneficial interest in the paper.’” 


In the Johnston case this Court, on p. 812, in citing the definition 
given in Norton v. City Bank & Trust Co., 4 Cir., 1923, 294 F. 839, 844, 
said: 
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“*A negotiable instrument is drawn to a fictitious payee when- 
ever the payee named in it has no right to it, and its maker does not 
intend that such payee shall take anything by it,” fictitiousness 
therefore depending on the intention of the maker and the payee’s 
right to the proceeds.” 


In McKenna, Negotiable Instruments, 10 Miami Law Quarterly 374 
(1956), the author, citing Johnston v. Exchange Nat. Bank of Tampa, 
supra, states that in Florida, as of June 1955, a genuine endorsement of 
the payee is not necessary to a transfer of title to a negotiable instru- 
ment either where the person executing the instrument, or his agent 
who supplied the name, never intended the named payee to receive pay- 
ment. He comments that such an instrument will be treated just as 
though it were payable to bearer, on its face. 

It therefore appears that the above quoted section of the Negotiable 
Instruments Law and of our Statutes, Sec. 674.11(3), is interpreted 
as if it read: 


“the instrument is payable to bearer when it is payable to the 
order of a person whom the person making it so payable intended 
should have no interest in the instrument.” Britton on Bills and 
Notes, ch. 4, sec. 149, p. 700 (1943). 


Following the above cited construction of the statute and definitions 
of the term “fictitious person” it seems clear that the bank will be relieved 
of liability in this case if it can prove that the check was payable to a 
fictitious person or stated another way, if it can prove that N. C. Baugh- 
man had no right to the check and that Geer, the maker, did not intend 
that N. C. Baughman receive the proceeds thereof. It follows that the 
bank should have been allowed to allege and to prove such facts and 
intent. While the allegations of the answer which were stricken could 
well be improved we are inclined to the view that they are sufficient to 
support proof which could show the check to have been made to a 
“fictitious person” and therefore that it was a bearer instrument. If it 
was a bearer instrument the endorsement of N. C. Baughman would not 
be required. For the above reasons it was error to strike the relevant 
portions of the bank’s answer. 

If the bank be not able to prove the essentials necessary to bring this 
case under the “fictitious person” doctrine there is a rule of law sup- 
porting the bank’s contention that there is no liability on a drawee bank 
for paying a check on a faulty or improper endorsement, or even without 
endorsement, if the bank proves that the intended person received the 
proceeds of the check. Modern Equipment Corporation v. Northern 
Trust Company, 1936, 284 Ill.App. 586, 1 N.E.2d 105; Norton v. City ~~ 
Bank & Trust Co., 4 Cir., 1928, 294 F. 889; Moore v. Mouttrie Banking 
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Company, 1929, 39 Ga. App. 687, 148 S.E. 311; Lanasa v. Griswold, 
1926, 151 Md. 26, 183 A. 840; Lincoln Bldg. & Loan Ass’n v. Liberty Nat. 
Bank and Trust Company, 1950, 312 Ky. 282, 227 S.W.2d 191; Sweeney 
v. National City Bank of Troy, 1939, 256 App.Div. 1022, 10 N.Y.S.2d 796; 
and Segal v. National City Bank of New York, 1945, 269 App.Div. 986, 
58 N.Y. S.2d 261. 

The rule followed in the cases just above cited is based on the 
sound reasoning that when a bank pays funds to a person whom a de- 
positor intended to receive them the bank has performed its duty to 
the depositor. Nor does it matter that the bank did not know at the time 
it paid a check, without proper endorsement, that the intended person 
would in fact receive the proceeds, if it can prove that such person 
did receive them. Modern Equipment Corporation v. Northern Trust 
Company, supra, 1 N.E.2d at pages 107-108. Therefore the bank should 
have been allowed to allege that C. N. Baughman was the person in- 
tended to receive the proceeds of the check and that he did receive them. 

Our holding that the order striking portions of the bank’s answer 
was error requires us to hold that the entry of the summary final decree 
was also error. 

We have only decided that the bank should have the opportunity of 
proving either that the check in question was payable to bearer under 
the provisions of Sec. 674.11(3), F.S.A. as discussed herein or that the 
intended person received the proceeds of the check, and that if it can 
prove either situation it is relieved of liability for its payment of the 
check without proper endorsement. 


Reversed for further proceedings consistent with this opinion. 


TERRELL, C.J.. HOBSON and THORNAL, JJ., and LUCKIE, 
Associate Justice, concur. 


APPLICATION OF DEPOSITS IN TWO NAMES ACT 


A Nebraska court has ruled that even though the Deposits 
in Two Names Act, Rev. Stat. 1954, Sec. 8-167, was intended 
to protect banks, it nevertheless “establishes the property rights” 
of depositors unless the contrary appears from the terms of the 
deposit. The Act provides that a deposit in the name of two 
persons becomes the sole property of the surviving depositor 
upon the death of the codepositor. See Slocum v. Bohuslov, 
82 N.W.2d 39. 
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Maker of Note Not Liable for Attorney’s Fee 
Despite Non-payment 


The Supreme Court of Louisiana has decided a case that 
has two interesting points in it concerning the payment of a 
note and the ability of the holder of the note to collect attorney's 
fees from the maker after non-payment. The maker of the 
note upon receiving notice from the holder's attorney that an 
installment was due and payable at the attorney's office on 
June Ist, went to this office before business hours on May 30th 
and deposited an envelope containing three checks for the full 
amount of the installment in a mail chute on the office door. 
The maker offered evidence at the trial, including the testimony 
of a witness who claimed to be with him and saw him put the 
envelope in the mail chute, which indicated this was what hap- 
pened. The holder's attorney claimed not to have received the 
checks and they were in fact never cashed. The attorney mailed 
a special delivery letter to the maker on May 3lst asking for 
payment and the maker denied ever receiving this letter. There 
was no communication between the two parties between June 
1st, the day the installment was due, and June 14th, the date 
the holder of the note brought suit against the maker. 

The court made two rulings. First, it held that because the 
checks were “never received, accepted, or cashed” no payment 
had been made and the holder therefore had the right under 
the terms of the note to declare all installments due and payable 
at once. And second, the court ruled that the maker was not 
liable for the attorney's fee even though the note provided that 
“in the event it becomes necessary to place this note, or any re- 
newal thereof, in the hands of an attorney for collection or suit, 
I agree to pay . . . as attorney's fees which are agreed to be part 
of the principal obligation of this note.” The court reasoned 
that the holder had not proved that it had become “necessary” 
to place the note in the hands of his attorney. Moreover the hold- 
er had not proved that the maker ever knew before suit was 
instituted that the holder had chosen to accelerate the note. 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 111. 
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nor that demand was ever made for payment of the note in its 
entirety. Further, the maker was never given the opportunity 
to pay the note before it was put in the hands of the attorney 
and thus did not have a chance to avoid the payment of the 
attorney's fee. St. Charles Dairy, Inc. v. Jerome A. Hayes, Jr., 
Supreme Court of Louisiana, 96 So.2d 494. The opinion of the 
court is as follows: 


HAWTHORNE, J.—St. Charles Dairy, Inc., is the holder of a promis- 
sory note executed by Jerome A. Hayes, Jr., dated February 28, 1955, 
in the principal sum of $2,910 with 6 per cent per annum interest from 
date until paid. The note was made payable at 2735 Tulane Avenue in 
New Orleans and was to be paid in installments. The first installment, 
$750, was to fall due on June 1, 1955, and the balance was to be paid in 
quarterly installments of $250 each commencing on September 1, 1955. 
This note contains the following provisions: 

“Failure to pay any installment on this note as herein provided, shall 
render, at the option of the holder hereof, all remaining installments at 
once due and exigible without putting in default. 

“In the event it becomes necessary to place this note, or any renewal 
thereof, in the hands of an attorney for collection or suit, I agree to pay 
twenty-five (25%) per cent, on the amount of the note as attorney's fees 
which fees are agreed to be part of the principal obligation of this note.” 

The holder of the note, alleging that the maker had failed to pay the 
$750 installment that fell due on June 1, 1955, instituted this suit and 
obtained a judgment for the full amount of the note with interest at 6 
per cent per annum from its date until paid, 25 per cent attorney's fees, 
and all costs, subject to certain credits for sums deposited by the defen- 
dant in the registry of the court. From this judgment defendant has 
appealed. 

Defendant does not deny the execution of the note or the existence 
of the indebtedness. In the lower court he opposed the right of the 
plaintiff to accelerate the payments and declare the note due in its 
entirety, and also opposed the assessment of 25 per cent attorney’s fees. 
On this appeal the principal question seems to be whether under the 
facts of this case plaintiff is entitled to the 25 per cent attorney's fees, 
which as of this date amount to approximately $800. This is evidently 
because the due dates of all installments on the note except one have 
already passed or will have passed before this judgment becomes final. 

The note in question was evidently prepared by the attorney for 
plaintiff, at whose office it was made payable. On May 10, 1955, this 
attorney wrote the defendant that the first payment of $750 would fall due 
on June 1, 1955, and requested him to call by the office and make this 
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payment. According to the testimony of defendant, in the early hours 
of May 80, he delivered an envelope containing three checks, drawn 
to the order of plaintiff's attorneys and aggregating the full amount of 
the principal and interest on the June 1 installment, at the office of 
plaintiff's attorney by dropping it through a mail chute on the office door, 
and there were sufficient funds in the accounts on which these checks 
were drawn to pay them in full. Another witness testified that he was 
with the defendant on this occasion and saw him deposit the envelope 
in the mail chute. Defendant also offered and filed in evidence a page 
of check stubs from his checkbook on the Citizens National Bank of 
Hammond, Louisiana, and a duplicate voucher drawn on the Bank of 
Franklin issued by Meadville Milk Company. According to these 
exhibits all these checks were made payable to plaintiff's attorneys and 
were issued to pay the installment due on June 1, 1955. 


What happened to these checks we are unable to say. They were 
never cashed, and plaintiff's attorney says he never received them. This 
attorney on the next day, May 31, mailed to defendant a special delivery 
letter stating that he would expect him in the office on June 1 to make 
the payment then due on the note. Defendant denies ever receiving this 
letter. About two weeks later, on June 14, 1955, plaintiff instituted this 
suit. Plaintiff's attorney admitted that he did not communicate with 
defendant between June 1, the date the installment fell due, and June 
14, the date the suit was filed. Under these circumstances defendant 
did not know until the institution of the suit that these checks had 
not been received. 


When defendant was served with a copy of the petition, his attorney 
offered to pay to plaintiffs lawyer the full amount of the June 1 install- 
ment, but this payment was refused. Defendant stopped payment on 
the three checks and deposited in the registry of the court the full amount 
of this installment, and while the suit was pending in the lower court, 
he deposited in the registry of the court the full amounts of all install- 
ments on or before their due dates. When judgment was rendered 
against him, he appealed suspensively and executed a suspensive appeal 
bond in the sum of $6,000 to satisfy whatever judgment might be rendered 
against him. 

Even if defendant deposited the checks in the mail slot of the 
attorney's office, the fact remains that the June 1 installment on the note 
was not paid, as these checks were never received, accepted, or cashed 
by plaintiffs attorney. Therefore under the plain provisions of the note 
defendant’s failure to pay this installment on or before its due date 
gave the holder of the note the option to declare all remaining install- 
ments at once due and exigible without putting the defendant in default. 
It is our view that the only way defendant could have prevented plaintiff . 
from exercising its option under the acceleration clause would have been 
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to show either payment or, at the least, a real tender of the amount of 
the installment on or before its due date and the refusal of the tender 
by plaintiff. Under the law the burden of proving these facts would be 
on the defendant. See Art. 2232, La.Civ.Code. It follows that since 
no payment or real tender was made, plaintiff had the option of de- 
claring the full amount of the note due and exigible without putting 
defendant in default, and it was not bound to accept defendant's offer 
through his attorney to pay the June 1 installment after its due date. 

We shall next consider the question of attorney's fees under the 
provision of the note that if it becomes necessary to place the note 
in the hands of an attorney for collection or suit, the maker agrees to 
pay 25 per cent of the amount of the note as attorney's fees. 

In the leading case of Succession of Foster, 51 La.Ann. 1670, 26 So. 
568, 572, this court on rehearing pointed out that a provision similar to 
the one we have here under consideration was to be regarded in the 
nature of a stipulation for a penalty, and that “the burden would rest 
upon the party seeking to enforce it to establish clearly, and affirmatively, 
the existence of the conditions required for such enforcement.” In that 
case the clause in the act of mortgage contained a stipulation that “in 
case it becomes necessary to resort to legal proceedings for the recovery 
of the amount of said notes, or of any part thereof, he the said Thomas 
J. Foster [mortgagor], hereby binds and obligates himself to pay the 
fees of the attorney who may be employed for that purpose, which fees 
are hereby fixed at ten per cent, on the amount sued for.” The court 
in that case in discussing this clause said that “. . . the strong language 
used in the contract precludes the idea of a resort to legal proceedings, 
such as would entitle the holder of the notes to attorney's fees, except 
in case of necessity; that the burden rests upon the plaintiff, seeking to 
recover, upon the ground that she has resorted to legal proceedings, to 
show that there was a necessity for so doing; that such necessity could 
be shown only by evidence that, at least, a reasonable effort had been 
made to obtain payment in some other way, or that any such effort would 
have been impracticable and useless .. .”. See also Holstead v. Lewis, 
La.App., 160 So. 834, and authorities there cited; “Attorneys’ Fees Based 
on Percentage,” 1951, 17 A.L.R.2d 288. 

The provision in the note here involved contains the clause “In the 
event it becomes necessary.” Thus, for the holder of the note to recover 
the attorney’s fees here sought, it had to prove that it had become neces- 
sary for it to place the note in the hands of an attorney for collection 
or suit. 

In the instant case, as we have said, failure to pay the June 1 install- 
ment gave the holder of the note the option to declare all remaining 
installments at once due without the necessity of putting the defendant 
in default. However, plaintiff has not shown in this case by affirmative 
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evidence that the defendant ever knew before suit that it, the holder of 
the note, had exercised this option (as it had a perfect right to do), and 
has not shown that demand was ever made on the defendant after June 
1 for the payment of the note in its entirety. Moreover, so far as the 
record discloses, defendant was never given the opportunity of paying 
the note in full before it was placed in the hands of an attorney for 
collection or suit, and hence he never had the chance to avoid the pay- 
ment of 25 per cent attorney's fees amounting, as we have said, to 
approximately $800.00. Furthermore, there is no evidence in the record 
that the holder of the note, before placing it in the hands of an attorney 
for collection or suit, made any effort whatever to obtain the payment 
of the note in full, and no evidence that such an effort, as said in the 
Foster case, would have been impracticable or useless. It is our view that 
it would be inequitable and unjust under these facts to require the 
defendant to pay the attorney's fees here sought. 

As already stated, defendant does not deny the existence of the 
obligation, and we think his acts cleary show that he is not trying to 
avoid the payment of the principal amount of the note and interest, 
for he deposited in the registry of the court the amounts of all installments 
a short time before their due dates and executed a suspensive appeal 
bond to satisfy any judgment that might be rendered against him. 

For the reasons assigned the judgment appealed from is amended 
by striking from it the provision allowing to plaintiff 25 per cent attorney's 
fees, and as thus amended the judgment is affirmed. 


STATE NEED NOT TAKE ALL UNCLAIMED PROPERTY 
FROM BANK 


A New Jersey court has ruled that the state is not obligated 
under the Escheat Act to take over all unclaimed property from 
a bank but rather that it need take over only unclaimed personal 
property having “some substance or value to it.” The State had 
brought suit against the bank for unclaimed trust funds and the 
bank countered with the argument that the State must also 
take over the contents of 105 safe deposit boxes even though 
they contained nothing of value. The court did not agree with 
the bank that the State had to take the bad with the good. It 
could choose to take only those items of substance or value. 

. See State of New Jersey v. The National Bank of Newark, New 
Jersey Superior Court, 130 A.2d 901. 


Appellate Court Denies Broad Relief Given 
to Bank Stockholders by Trial Court 


Two stockholders of a bank petitioned for a writ of manda- 
mus to compel the bank and its president to divulge certain 
financial information about the bank. Although the petition 
indicated the stockholders’ only grievance to be the refusal of 
the bank and its president to supply the stockholders with an 
itemized statement of an account referred to in the president's 
report as “Other Expenses,” the trial court granted considerably 
more relief than petitioned for by requiring the defendants to 
furnish copies of the minutes to the stockholders as well as 
other detailed information. Further the trial court’s decision 
required the defendants to permit the stockholders to inspect 
the bank’s records. During the course of the trial the itemized 
statement of the “Other Expenses” account was filed as evidence 
and made available to the stockholders. 

In reversing the trial court and dismissing the petition for 
mandamus, the appellate court ruled that the stockholders were 
not entitled to relief they had not sought in their petition. In 
regard to inspection of the bank’s records the court pointed out 
that “Not only did they not allege any previous request for 
such an inspection, they offered no proof of such request nor 
was there any suggestion in their evidence as to what they 
wanted to inspect nor any reason given for such an inspection.” 
And since the statement that the stockholders had petitioned 
for was made available to them during the hearing of the evid- 
ence, there was no reason not to dismiss the mandamus pro- 
ceedings. Bank of Giles County et al. v. Mason et al., Supreme 
Court of Appeals of Virginia, 98 S.E.2d 905. The opinion of 
the court is as follows: 


BUCHANAN, J.—D. W. Mason and Mingo Lime and Lumber Com- 
pany, Inc., the appellees, filed their petition for a mandamus to compel 
the Bank of Giles County and C. A. Lucas its president, to divulge cer- 
tain information as therein demanded. The court below held that the 
petitioners were entitled to the relief prayed for and required the 
defendants to furnish certain copies of their records and other informa- 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 1430. 
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tion as below noted, of which the defendants, the appellants, now 
complain. 

The petition for mandamus, which was filed on August 29, 1956, 
alleged that Mason owned 58 shares and Mingo owned 326 shares of 
the 2,500 shares of the common stock issued by the bank; that at the 
annual meeting of the stockholders on August 16, 1956, attended by the 
petitioners, the president of the bank, Lucas, made an annual report 
which included an operating statement showing expenses of about $105,- 
000, which included an item designated “Other Expenses” amounting 
to about $24,000; that the petitioners, for their information regarding the 
conduct of the bank, requested of Lucas an itemized statement of what 
was included in said item of “Other Expenses” which was arbitrarily 
refused by Lucas; that petitioners then made a motion to the chairman 
of the meeting that they be furnished such itemized statement, which 
motion was put to a vote and defeated. 

The petition further alleged that Lucas and the members of his family 
owned more than 50% of the stock of the bank and by virtue of this 
control arbitrarily defeated petitioners’ motion, which was aimed at in- 
forming petitioners and other stockholders concerning the item of “Other 
Expenses”; that Lucas and other officers of the bank still refused to 
divulge any information about the “Other Expenses” and that the only 
interest the petitioners had was to ascertain what items were contained 
therein and they had no intention of making improper inquiries, but 
that as stockholders they were entitled to full and detailed information 
in respect to the financial affairs of the bank. 

The petition prayed that the defendants be “compelled to divulge 
a full, complete and detailed report of every item contained in said item 
‘Other Expenses’”; that a writ of mandamus be awarded compelling 
defendants to file “the complete, detailed statement of condition rendered 
at said meeting,” and divulge each and every item of which said report 
was made up; and that the annual meeting be reconvened or a special 
meeting be called for these purposes; which was followed by a prayer 
for general relief. 

The defendants’ demurrer to the petition was overruled and they 
filed an answer asserting that the petitioners were not acting in good faith 
but to harass and annoy Lucas, for whom Mason held ill will. They filed 
as an exhibit a copy of a mandamus proceeding in the Supreme Court of 
Appeals of West Virginia and recited other incidents which they claimed 
established that fact. They stated that if the mandamus proceeding was 
dismissed voluntarily or by the court, and petitioners would file a 
written request as required by § 13.1-47 of the Code, they would be 
permitted to make inspections authorized by that section and defendants 
would furnish details of the item “Other Expenses.” ' 

Thereafter, on September 11, 1956, the court heard the testimony of 
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D. W. Mason for the petitioners and the testimony of Frank M. Winston, 
executive vice-president of the bank, for the defendants, which was the 
only evidence offered. 


Mason testified that at the annual meeting he asked for a copy 
of the president’s report and was told he could have it, but it was not 
furnished and he had not asked for it again. A copy of this report was 
then shown to him, he examined and identified it and it was filed as 
an exhibit. He said the reserve of $7,793.80 for federal income taxes 
shown in this report was not sufficient and asked for an explanation 
thereof and for a breakdown of the item of “Salaries and wages,” 
$52,846.92, and of the item of “Other Expenses” shown in the report. 
Thereupon defendants exhibited to him and filed a detailed statement en- 
titled “Other Current Operating Expenses,” totaling $23,963.59. He said 
that the day before the hearing he asked the cashier of the bank for a copy 
of the minutes of the stockholders meeting, which was refused on the 
ground that it would have to be approved by the next stockholders 
meeting. Thereupon defendants exhibited to him and filed a copy of 
these minutes. He then asked for an explanation of an item of $31,250.41, 
appearing in the president's report as “reserved for losses on loans and 
cther adjustments.” He then asked that he be permitted to inspect 
the bank's federal income tax return for 1955 and to take an auditor 
with him to inspect the bank’s records. 

Mason further testified that there was then pending a suit in the 
Circuit Court of Giles County instituted by him and Mingo against the 
bank’s directors “to have R. F. C. stock retired”; and that he had em- 
ployed counsel and resisted the action of the directors in having the 
bank’s charter amended to eliminate cumulative voting. 

Winston, executive vice-president of the bank, testified that he would 
furnish a breakdown of the item of salaries and wages if the court 
required it. He explained that the small reserve for federal taxes was 
because the bank had accumulated a reserve over the years of about 
$30,000 for that purpose; and that the item of $31,250.41 was a reserve 
against anticipated losses on loans which the government allowed banks 
to accumulate and deduct from income, and was based on the experience 
of previous years. 

By its final order the court directed the defendants to furnish peti- 
tioners (1) a signed copy of the minutes of the stockholders meeting; 
(2) a correct copy of the report of Lucas, president, to the stockholders; 
(3) a breakdown of the expenses listed in the report as “Other Expenses”; 
(4) a breakdown of the items included in the report under “Salaries”; 
(5) all information necessary to clarify the item of $31,250.41 listed 
in the report under “Reserves”; and (6) to make available for inspection 
by petitioners or their auditor a copy of the bank's federal income tax 
return for 1955; and provided that (7) “In the course of the inspection 
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of the records of said bank hereinbefore referred to by petitioners or 
their duly authorized auditor,” the inspection should be made at the 
bank on any regular week day except Saturday, between specified hours, 
and the bank should then make available to petitioners or their auditor 
“private quarters in which to make said inspections.” 

The petition for mandamus alleged no demand for or refusal of 
information except as to what was included in the item “Other Expenses” 
and its prayer was that the defendants be compelled to furnish that 
information. It prayed additionally, without any allegation as a basis, 
that defendants be compelled to file “the complete, detailed statement 
of condition rendered at said meeting” and “divulge each and every item 
of which said report was made up.” 

A defendant is supposed to know the plaintiffs grievances only 
from his statement of them in his pleading. Pleadings are as essential 
as proof, and no relief should be granted that does not substantially 
accord with the case as made in the pleading. Stanley v. Mullins, 187 
Va. 198, 196, 45 S.E.2d 881, 883; Potts v. Mathieson Alkali Works, 165 
Va. 196, 207, 181 S.E. 521, 525. The relief granted should in any event 
have been limited to the grievance complained of in the petition. 

So far as items (1) (2) and (8) above are concerned, they were 
exhibited to Mason in the course of his testimony, were filed in the 
record and thus made available to the petitioners. The defendants 
expressed their willingness to furnish a breakdown of the items in (4), 
composing salaries as listed in the report, which had not been referred to 
in the petition or, so far as the record shows, ever requested by the 
petitioners prior to the taking of the evidence. Winston testified that 
item (5) was a reserve against losses on loans allowed to be accumulated 
by banks and it is not suggested what other information is necessary to 
clarify it, and no request for information had been previously made 
in the stockholders meeting or otherwise. Likewise with respect to 
(6) above, no request to inspect the income tax return had been made 
prior to Mason’s request in his testimony. It was not mentioned in the 
petition and no reason or purpose was stated in connection with the 
request. Similarly as to item (7) above, no reference to inspecting the 
records was made in the petition, and no request for inspection 
was made prior to Mason’s testifying. Neither the request nor the 
order of the court indicated what records were to be inspected or why 
it was desired to inspect them, nor was there any showing of right or 
reason for requiring the bank to furnish petitioners’ auditor private 
quarters for use in inspecting whatever records he might want to see over 
such period of time as he might want to take. 

Section 13.1-47 of the Code, a section of the Virginia Stock Cor- 
poration Act, Acts 1956, ch. 428, requires, among other things, that 
each corporation shall keep correct and complete books and records 
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of account and minutes of proceedings of its stockholders and directors, 
and any stockholder who has owned his stock for six months prior to 
his demand, or who owns at least 5% of all the outstanding shares, upon 
written demand, stating the purpose thereof, shall have the right to 
examine, in person or by agent or attorney, at any reasonable time, for 
any proper purpose, its books, records and minutes and make extracts 
therefrom; and in addition, any court of competent jurisdiction, upon 
proof of a proper purpose by any stockholder may compel the production 
for examination by such stockholder of such books, records and minutes, 
and upon written request of any stockholder the corporation shall mail 
to him its most recent published financial statements showing in reason- 
able detail its assets and liabilities and the results of its operations. 


This Act became effective January 1, 1957, and was, therefore, not 
in force at the time of this proceeding, which was governed by the 
common law. However, the provisions of § 13.1-47 do not materially 
differ from the rules of the common law with respect to the rights of a 
stockholder to inspect the books and records of a corporation. Such 
statutes are generally held to be merely in affirmance of the common 
law. “The right of inspection rests upon the proposition that those in 
charge of the corporation are merely the agents of the stockholders, who 
are the real owners of the property.” Guthrie v. Harkness, 199 U.S. 148, 
26 S.Ct. 4, 6, 50 L.Ed. 130 (involving a national bank); 5 Fletcher Cyc. 
Corp., Perm. Ed., 1952 Revision, § 2218. 

At common law a stockholder is entitled to inspect corporate books 
and records at a proper time and place and for a proper purpose. 18 
C.J.S. Corporations § 502, p. 1176. This right is not absolute and un- 
controlled but must be exercised in good faith and for some reason- 
able purpose germane to his interest as a stockholder. 13 Am.Jur., 
Corporation, § 371, p. 438; 5 Fletcher Cyc.Corp., supra, § 2214. 

“However, in enforcing the common law right, which gives to the 
stockholder the power to inspect books, records and papers generally, 
the court should not only be satisfied that the stockholder’s request is 
made in good faith, but also for the purpose of protecting his rights as 
an owner of stock, and that to grant the relief will not adversely affect 
the interests of the corporation. ... He should not be granted a roving 
commission to pore at will through the books and records of the corpora- 
tion without regard to the purpose for which he seeks the extraordinary 
remedy which the law gives to him. .. .” Holdsworth v. Goodall- 
Sanford, Inc., 143 Me. 56, 55 A.2d 130, 182, 174 A.L.R. 257, 260, and 
Annotation at page 262. Sawers v. American Phenolic Corp., 404 IIl. 
440, 89 N.E.2d $74, 15 A.L.R.2d 1, and Annotation at page 11; 5 Fletcher 
Cyc.Corp., supra, § 2219. ‘ 

The writ of mandamus is a proper remedy, both under the statute 
and at common law, available to a stockholder who has been improperly 
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denied his right of inspection, 138 Am.Jur., supra, § 444, p. 491; but the 
petition must state “plainly and concisely the grounds of the application,” 
Code, § 8-705. It is fundamental “that in order to secure the enforce- 
ment of such right, by mandamus or any other remedy, the complainant 
must satisfy the court that a right of inspection exists in the particular 
instance.” 18 Am.Jur., supra § 446, p. 492. 

Generally speaking a stockholder cannot enlist the aid of courts to 
enforce his right unless he has first made a demand for an opportunity 
of inspection and has met with a denial of or obstruction to his right. 
Idem, § 447, p. 493; 18 C.J.S. Corporations § 510, at page 1188, supra. 

In the present case the only grievance stated by the petitioners in 
their application for a writ of mandamus was the refusal of their request 
made at the stockholders meeting for an itemized statement of what 
was included in the item of “Other Expenses” appearing in the president's 
report. During the hearing of the evidence this itemized statement was 
filed and made available to them, as were also a copy of the minutes of 
the stockholders meeting and a copy of the president's report. They 
are entitled to know the details of the item of salaries and wages in 
that report, which the defendants say they may have; and also to inspect 
a copy of the 1955 federal income tax return on a written demand stating 
the purpose thereof. They were not entitled to a mandamus to enforce 
either of these rights because they neither alleged nor proved a demand 
and refusal with respect to these items; nor did they have any right 
to a peremptory writ for a general inspection of the bank’s records by 
an auditor in private quarters in the bank. Not only did they not 
allege any previous request for such an inspection, they offered no proof 
of such request nor was there any suggestion in their evidence as to 
what they wanted to inspect nor any reason given for such an inspection. 

Such further rights of inspection and to information as the petitioners 
are entitled to have are accorded to them by § 13.1-47, now in effect, 
and if denied those rights they may have them, and sucii additional 
rights as they may be entitled to, enforced by the court in an appropriate 
proceeding with proper allegations and on adequate proof. 

The order appealed from is reversed and the petition for mandamus 
is dismissed. 

Reversed and dismissed. 


Federal Income Taxation of Banks 
—Tax Liens and Levies 


DAVID G. SACKS and ALLAN J. PARKER 
of the New York Bar 


(Continued from January issue) 
PART II 
The Bank as a Competing Creditor With the United States 


INTRODUCTION 


The previous article in this series sketched the broad sweep 
of the Federal laws concerning the collection of taxes as they 
affect banks. In particular it considered the bank as a mere 
stakeholder, claiming no interest of its own in the funds in 
question, such as a bank deposit, but anxious to avoid the 
imposition of double liability or statutory penalties. 


Because of the nature of their business, however, banks 
often find themselves in the position of creditors competing 
with the Government for delinquent taxes. The problems 
that arise in this connection will be the subject of the second 
part of this series.“ 


Government tax claims are accorded preference over claims 
of other creditors primarily by two statutory provisions.” Sec- 
tion 3466 of the Revised Statutes”, a law not limited in its 
effect to taxes, gives the government the first priority as a 
creditor in the case of an insolvent debtor—other than in bank- 
ruptcy. R.S. Section 3466, however, does not purport to 
apply to secured creditors nor authorize overriding a valid lien 
anteceding the debtor’s insolvency.” 


48 See generally Anderson, Federal Tax Liens—Their Nature and Priority, 41 Cal. L. Rev. 
241 (1953); Reeve, The Relative Priority of Government and Private Liens, 29 Rocky 
Mountain L. Rev. 167 (1957). 

49 For a history of the Government’s lien see Kennedy, The Relative Priority of the 
Federal Government: The Pernicious Career of the Inchoate and General Lien, 68 Yale 
L. J. 905 (1954). 

50 $1 U.S.C. Section 191. 

51 Kennedy, supra p. 908. 
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Under Section 6321 of the Internal Revenue Code, on 
the other hand, a Federal tax assessment creates a lien against 
all of the taxpayer’s property and rights to property. ‘The 
lien provided under Section 6321 applies only to tax delinquen- 
cies, and does not depend on a finding of insolvency of the 
taxpayer. Although the two liens are separate, the Supreme 
Court has noted their close association.” 

Originally, the Government’s secret lien attached to all 
the taxpayer’s property without exception. However, as par- 
ticular cases called attention to hardships caused by this ar- 
bitrary priority of the Government’s lien, exceptions were 
made to protect legitimate creditors from the loss in their deal- 
ings with the delinquent taxpayer. 

Today under I.R.C. Section 6323, the lien in favor of the 
federal Government is not valid against any mortgagee, 
pledgee, purchaser, or judgment creditor until notice thereof 
has been filed by the Commissioner. This seemingly simple 
section raises a number of problems affecting the security 
interests of banks which have made or may wish to make loans, 
only to find that the borrower may also be indebted to the 
United States. For example: (1) who is a mortgagee, 
pledgee, purchaser or judgment creditor; (2) where does the 
bank have to look to see if the Government’s lien is properly 
filed; (3) what are the special exemptions attributable to securi- 
ties. First, however, let us consider the case of the protection. 
afforded to the bank on an unsecured loan. 

Suppose, that a bank makes a loan to a customer, the 
proceeds of which loan are deposited to his credit with the 
bank. It develops that prior to the bank’s making this loan, 
the customer was in default as to his federal taxes. The 
Government serves the bank with a Notice of Levy attaching 
the depositor-borrower’s account. The depositor, however, 
actually owes the bank more money than the bank owes the 
depositor on his bank account. Under such circumstances 
the courts have generally held that the bank is not in possession 
of any “property or rights to property” of the taxpayer at the 
time of the levy, because it has a right of set-off. Therefore, 


52 United States v. Security Trust & Savings Bank, 340 US. 47, 51 (1950). 
53 United States v. Bank of United States, 5 F.Supp. 942 (S.D.N.Y. 1984); Cf. United 
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the levy has nothing to which to attach.™ 


Protection of Secured Creditors 


The protection afforded to certain types of secured credi- 
tors from the Government’s otherwise all-pervasive secret lien 
was obtained largely at the behest of banks. However, the 
protection has been somewhat eroded by judicial construction.” 


Mortgagee 

The bank which as mortgagee hopes to prevail in a com- 
petition with the Government, must carefully touch all bases 
in complying with the requirements contained in the statute— 
and some others which are not in the statute. 


Thus, although there appear to be no statutory basis for its 
position, the Government has claimed, successfully at times, 
that the term “mortgagee” means a mortgagee who has re- 
corded his mortgage prior to the accession of the Govern- 
ment’s lien.” 


Again, the Internal Revenue Service has ruled that the 
protection accorded mortgagees under the statute does not 
apply to future advances under an open-end mortgage where 
the advances are made after the filing of the federal lien against 
the mortgagor.” 


On the other hand, changing or renewing in immaterial 
particulars a note secured by a mortgage does not divest the 
prior lien of the mortgage over the subsequently filed federal 


States v. Winnett, 165 F2d 149 (9th Cir. 1947). (Lien in this case arose after the 
making of the loan and the loan provided for automatic acceleration on the attachment 
of a lien to the taxpayer’s property. See also Karno-Smith Co. v. Maloney, 112 F.2d 
690 (3rd Cir. 1940); Fidelity and Deposit Co. v. New York City Housing Authority, 241 
F.2d 142 (2nd Cir. 1957). (If the defaulting contractor has no right to additional funds 
due him under state law, the United States’ lien has no property to which it can attach). 
But see United States v. Bank of Nevada, F 2d.—1958-1 U.S.T.C. Par. 9228 (9th Cir. 
1958). See generally, Note, The Effect of a Federal Tax Lien on a Bank Deposit, 42 
Iowa L. Rev. 412 (1957). 

54 Although the bank’s right of set-off has been referred to as a “banker’s lien”, the better 
view would seem to regard the word “lien” as inaccurate since the bank has title to the 
money which has become mingled with all its funds. See, Note, The Effect of a Federal 
Tax Lien on a Bank Deposit, 42 Iowa L. Rev. 412, 415 (1957). 

55 Mason City and C.L.R. Co. v. Imperial Seed Co., 152 FSupp. 145, 155 (N.D. Iowa 
1957); United States v. Security Trust & Savings Bank, 340 US. 347, 358 (1950) 
concurring opinion); See Beeghly v. Wilson, 152 F.Supp. 726, 784 (N.D. Iowa 1957) 
b Sod 5 heads the Government wins; if it’s tails the holder of the non-federal claim 
56 Mason City and C.L.R. Co. v. Imperial Seed Co., 152 F.Supp. 145 (N.D. Iowa 
1957). But see R. F. Ball Construction Co. v. Jacobs, 140 F Supp. 60 (W.D. Tex. 1956), 
aff'd 239 F.2d 384 (5th Cir. 1956), cert. granted—US. (1957). 

57 Rev. Rul. 56-41, 1956-1 C.B. 562. 
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tax lien, nor does a mere change in the form of security.” 
But a new advance under a new note may be held inferior to the 
tax lien. Similarly a lender who after the filing of a federal 
tax lien, takes over a pre-existing mortgage obtains through 
subrogation the priority rights of the original mortgagee.” 


Moreover, where the mortgage is properly and timely filed, 
interest on the mortgage and even provision for attorneys fees 
are all protected as part of the secured debt.” 


Pledgee 


Similar restrictive rules noted above applicable to mort- 
gagees also apply to a bank as pledgee. It has been held, 
for example, that the pledge must be accompanied by actual 
possession acquired before the tax lien is filed on the record 
to be valid against a federal tax lien.™ 


Thus in United States v. Caldwell, tobacco produced sub- 
sequent to the filing of the tax lien was placed in a warehouse 
and warehouse receipts were pledged for a loan. The court 
held that the tax lien was superior to the rights of the pledgee 
of the receipts. 


However, an assignment for wages made by a taxpayer 
husband as security for payments to his divorced wife, when 
served upon the husband’s employer, comes within the classifica- 
tion of a pledge which is superior to an unrecorded tax lien 
of the Government presumably on the ground that possession 
has been transferred thereby as effectively as circumstances 
permit.” But, the mere filing of a notice of intent to assign 
accounts receivable (as required by some state laws) does not 
protect the bank as a mortgagee or pledgee. There is no 
change of possession necessary for a valid pledge and no actual 
58 Miners Savings Bank v. United States, 110 F.Supp. 563 (N.D. Pa. 1953). 

59 Exchange National Bank of Tulsa v. Davy, 18 FSupp. 226 (N.D. Okla. 1936). 

60 United States v. Peoples Bank, 197 F.2d 898 (5th Cir. 1952). 

61 Potter v. United States, 111 FSupp. 585 (D.R.I. 1953). 

62 United States v. Sampsell, 158 F.2d 731 (9th Cir. 1946). 

63 United States v. Lucas, 148 F Supp. 768 (N.D.N.C. 1957). 

6474 F.Supp. 114 (M.D. Tenn. 1947). 

85 Knight v. Knight, 272 App. Div. 499, 71 N.YS.2d $57 (1st Dept. 1947), aff'd 297 
N.Y. 945; see R. F. Ball Construction Co. v. Jacobs, 140 F.Supp. 60 (N.D. Tex. 1956), 


aff'd 289 F.2d 384 (5th Cir. 1957), cert. granted (1957); But see Mason City and C.L.R. 
Co. v. Imperial Seed Co., supra, n. 55. 
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mortgage created which is superior to the subsequently filed 
federal tax lien.® 


Purchasers 


The “purchaser” protected under Section 6323(a) above 
is “one who acquires title for a valuable consideration in the 
manner of vendor and vendee.”® An assignee for valuable 


consideration is also a purchaser within the meaning of Section 
6323 (a). 


Judgment Creditors 


It is perhaps in this field that creditors have fared most 
poorly in their competition with the Government.” 

“Judgment creditor” is used in the conventional sense of a 
judgment of a court of record.” Although any attachment 
may create a valid and binding lien under state law, the classifi- 
cation and priority of such attachment is a federal question.” 
Thus an attaching creditor,” garnishor,” or landlord™ have all 
had their liens swept aside by the Government’s unrecorded 
tax lien. 

A judgment creditor acquires a lien superior to the Federal 
lien only when he has actually executed upon his judgment.” 
In New York, at least, execution is considered to be made 
where the writ of execution is delivered to the proper officer, 
the City Marshal in New York City.” 


66 United States v. Phillips, 198 F.2d 684 (5th Cir. 1952). 

67 United States v. Scovil, 348 U.S. 218 (1958). 

68 Roselyn Corp. v. Webb & Gherardi, Inc., 57-2 US.T.C. par. 9842 (Cal. Super. Ct. 
1957). See also Marteney v. United States, 245 F.2d 435 (10th Cir. 1957), holding that 
an attorney who substituted a note for the taxpayer-client’s interest in a judgment became 
a purchaser of the judgment, entitled to superiority over a subsequently filed tax lien. 
69 For an indication of how poorly see the list of cases in Reeve, The Relative Priority 
of Government and Private Liens, 29 Rocky Mountain L. Rev. 167, 170 (1957) quoted 
in Mason City and C.L.R. Co. v. Imperial Seed Co., 152 F.Supp. 145, 158 (N.D. Iowa 
1957). 

70 United States v. Gilbert Associates, 345 US. 361, 364 (1953). 

71 United States v. Security Trust Savings Bank, 340 U.S. 47 (1950). 

72 United States v. Security Trust Savings Bank, 340 U.S. 47 (1950); Miller v. Bank of 
America, 166 F.2d 415 (9th Cir. (1948). (A creditor who attaches a commercial check- 
ing account on commencement of an action does not thereby attain the status of a 
judgment creditor. There is no relation back of his lien). 

73 United States v. Liverpool and London Insurance Co., 348 U.S. 215 (1955). 

74 United States v. Scovil, 348 US. 218 (1955). See generally Reeve, The Relative 
pong of Government and Private Liens, 29 Rocky Mountain L. Rev. 167, 189 et seq. 
1957). . 

75 Miller v. Bank of America, supra; n. 72 United States v. Levin, 128 F.Supp. 465 (D.Md. 


1955). 
76 Cf. Ozford Distributing Co. v. Famous Roberts, Inc., 184 N.YS.2d 244 (Sup. Ct. 
1954). 
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The courts seem to have been particularly ruthless toward 
the holders of mechanics liens, who have been held not to fit 
within any of the four protected classes of mortgagees, pledgees, 
purchasers or judgment creditors.” Thus, their claims are 
placed behind the Government’s unrecorded tax liens despite 
the fact that they have actually unjustly enriched the tax- 
payer-owner by permitting their labor and material to be 
taken in satisfaction of his tax liability.” 


Filing Requirements May Protect the Bank 


It is a long-standing truth among bankers that security 
is no substitute for character. Nevertheless, a substantial 
number of loans, particularly those made to individuals, do 
carry security for the protection of the bank’s depositors and 
because secured loans usually bear a slightly lower rate of 
interest. Accordingly, before any bank acquires a security 
interest in a borrower’s property as mortgagee or pledgee, it 
will ordinarily want to know if there are any outstanding tax 
liens against the borrower. Or even if the bank is making an 
unsecured loan, the existence of unsatisfied tax liabilities of 
record presumably would be a deterrent factor against making 
the loan. 


Where the Government has not filed notice of its lien, 
a secured creditor who fits within one of the above four enum- 
erated classes by federal standards is protected. Therefore, 
if federal tax liens cannot be defeated, they can at least 
be hunted down—as the Iceberg Patrol tracks icebergs. Where 
should the bank look for such federal tax liens? 


Section 6323 (a) (1) supplies the answer: in the office desig- 
nated by the law of the state or territory in which the property 
subject to the lien is situated whenever the state or territory 
has by law designated an office within the state or territory 
for the filing of such notice, or, in the absence of such a law, 
in the office of the Clerk of the United States District Court 
1T United States v. Vorreiter. US. (1957); United States v. White Bear Brew- 
A =. _ 1010 (1956) ; United States v. Kings County Iron Works, 224 F.2d 232 

ir. 
78 Cf. United States v. Leas, 1958-1 US.T.C. 9127 (ND. W. Va. 1957), where ‘an 


“unjust enrichment” argument was rejected on the ground that a creditor there in- 
volved was a mere volunteer. 
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for the judicial district in which the property subject to lien 
is situated. 

If the notice is filed in such form that it would be valid 
if filed with the Clerk of the United States District Court, 
such notice is valid notwithstanding any law of the state or 
territory regarding the form or content of a notice of lien.” 
That is, the state may designate the place of filing, but not 
the form of the notice required. 

Most states have enacted legislation for filing tax liens,” 
generally providing that they be filed in the County Registry 
where deeds to real property are filed. 

The law, then, provides a relatively accurate radar for 
tracking federal tax liens where the bank’s proposed security 
is real estate or tangible personalty like machinery having a 
relatively fixed location. But perhaps the principal problems 
confronting banks under the question of where to look for 
liens concern intangible security, such as bank accounts, con- 
tracts or insurance policies on the life of the borrower. Where 
does the bank look for liens affecting this type of property? 

Since the law is phrased in terms of where the property is 
situated, usually such intangible property in the nature of a 
debt owed to the taxpayer is deemed to be situated at the place 
of the delinquent taxpayer’s residence,” or in the case of a 
corporation, its principal business office™ as stated in the cer- 
tificate of incorporation. The situs of an insurance policy for 
the purpose of filing a notice of federal tax lien, has been held 
to be the domicile of the owner despite the argument of the 
assignee bank that notice should have been filed in the district 
of the home office of the insurance company.” 


Actually, the home office of the insurance company has a 


79 L.R.C. Section 6823 (b). 

80 See Mertens, Law of Federal Income Taration, Section 54.44. 

81 Investment and Securities Co. v. United States, 140 F.2d 195 (9th Cir. 1944) (payment 
in liquidation of stockholder’s interest in dissolved corporation lien properly filed at 
domicile of owner). 

The cases also give some hint that the concept of a “business situs” may be applied 
Goldstein v. Banker’s Commercial Corp., 152 F.Supp. 856 (S.D.N.Y. 1957), thereby 
requiring a search of the record in a taxpayer-borrower’s places of residence and busi- 
ness—which may be in different states 
82 Goldstein v. Banker's Commercial Corp., 152 F.Supp. 856, (S.D.N.Y. 1957). Barnes 
v. Lynn, 221 F.2d 955 (2nd Cir. 1955). See also United States v. Kings County Iron 
Works, Inc., 224 F.2d 232 (2nd Cir. 1955). 

83 United States v. Royce Shoe Company, 187 F Supp. 786 (D.N.H. 1956). 
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great deal to recommend it as a simple and certain place to 
search for liens on insurance policies. Not only is domicile 
a frequently elusive concept, but in today’s pattern of increas- 
ing mobility it can hardly be contended that the notice of 
federal lien must be refiled every time a delinquent taxpayer 
changes his domicile.™ 

The federal lien continues until the liability is satisfied or 
for six years after the assessment of the tax, and the six year 
period may be extended by waiver executed by the taxpayer.” 
Therefore, it would appear necessary for the bank proposing to 
lend money on the strength of security to check all residences 
of a prospective borrower and principal places of business for 
a period of not less than six years in order to determine whether 
the government has a valid lien against the property. 

Once it is ascertained by the bank that a lien exists with 
respect to a designated taxpayer, it is not always necessary to 
turn down the loan on that account. The amount of unpaid 
taxes ahead of the bank may be very small. Under I.R.C. 
Section 6828(d) if a notice of lien has been filed, the Internal 
Revenue Service may disclose the amount of the outstanding 
obligation secured by the lien to any persons entitled to such 
information. A bank investigating a loan to the delinquent 
taxpayer is clearly entitled to such information, and District 
Directors have form letters for imparting such information. 


Securities are Given Additional Protection 


Banks make a number of short-term commercial loans as 
well as personal loans against collateral consisting of negotiable 
securities. In order to promote free negotiability, an object 
in keeping with the general protection accorded to holders in 
due course of negotiable instruments, an exception is provided 
for the otherwise all-pervasive tax lien of the Government with 
respect to securities. A mortgagee, pledgee, or purchaser of a 
security for an adequate and full consideration in money or 
money’s worth prevails over the Government’s tax lien irres- 
pective of whether it is filed before the time of such mortgage, 


84 Grand Prairie State Bank v. United States, 206 F.2d 217 (5th Cir. 1953). a 


85 United States v. Nixon, F.Supp. 1955 P-H Federal Tax Service Par. 72, 
$68 (D. Ind. 1956). 
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pledge or purchase, if he is without notice or knowledge of the 
existence of such lien.” 


A security is defined for this purpose as any bond, debenture, 
note or certificate or other evidence of indebtedness issued by 
any corporation (including one issued by a government or 
political subdivision thereof), with interest coupons or in 
registered form, share of stock, voting trust certificate, or any 
certificate of interest or participation in, certificate of deposit 
or receipt for, temporary or interim security for, or warrant 
or right to subscribe to or purchase, any of the foregoing, 
negotiable instrument, or money.” 


Since the definition of a security provided in the statute is 
a broad one, the courts have not been disposed to add to it by 
judicial construction. A security must present the qualities 
of free negotiation, that is, an instrument intended to be and 
which is freely transferable in the ordinary course of business. 
It does not include a life insurance policy® a commercial check- 
ing account, an invoice for labor and materials furnished” or 
a diamond ring.” 


In addition, in order to come within the protection accorded 
to securities a bank must be in effect a holder in due course, 
not merely an agent for collection.” 


Release and Discharge of Liens 


The law provides that the Secretary or his delegate may 
issue a certificate of release of any lien imposed with respect 
of any internal revenue tax if he finds that the liability for the 
amount of tax assessed together with all interest in respect 
thereof has been fully satisfied, has become legally unenforce- 
able, or a bond is provided in at least double the amount of 


86]. R.C. Section 6323(c) (1). This, of course, means actual notice, not the construc- 
tive notice that could be gleaned from searching the index in case the Government has 
filed notice of its lien. 

87 LR.C. Section 6323 (c) (2). 

88 United States v. Royce Shoe Co., 187 F.Supp. 786 (D.N.H. 1956). 

89 United States v. Asher F.Supp. (S.D. Cal. 1954). Under the similar word- 
ing of I.R.C. Section 1232 dealing with capital gains treatment of retirement of “evid- 
ences of indebtedness,” however, a frozen bank account in a liquidating bank was held to 
qualify. Toze v. United States, 58-1 US.T.C. 9152 (E.D. Va. 1957). 

90 Jron and Glass Dollar Savings Bank v. Siesal Construction Co., 1957 P.H. Federal Tax 
Service, Par. 72, 641 (Allegheny Co. Pa. 1957). 

$1 Grand Prairie State Bank v. United States, 206 F.2d 217 (5th Cir. 19538). (this 
holding could have surprised no one, least of all counsel who asserted the contrary) . 

92 Agricultural Insurance Co. of Watertown v. Andrade, 146 F Supp. 898 (D. Mass. 1956). 
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the unsatisfied liability secured by such lien and the amount 
of all other liens upon such property which have priority to 
such liens.”* 

In addition if the Commissioner determines that there has 
been a satisfactory partial payment of the tax liability or that 
the interest of the United States in the part of the property 
to be discharged has no value, he may issue a certificate of 
discharge of any part of the property subject to the lien.” 

For banks which are desirous of clearing title to mort- 
gaged property, particularly real property, under the provisions 
of 28 U.S.C.A. Section 2410, the United States has consented 
to be sued by any person desiring to acquire title to his property 
or to foreclose a mortgage or other lien, following the procedure 
therein described.” 

93 1T.R.C. Section 6825(a); Gilfeather, The Commissioner's Collection Apparatus, 12th 
N.Y.U. Inst. 975, 980 (1954). 
94 .R.C. Section 6825 (b) (2). 
85 For a more detailed description of the procedure see Mosner, The Nature and a 


of Federal Tax Liens, etc. 17 Maryland L. Rev. 1, 12 (1957); Anderson, Federal Tax 
Liens: Their Nature and Priority 41 Calif. L. Rev. 241 (1958), supra. 
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CHECKS AND NOTES 
FOR BANK TAX MEN 


By ALLAN J. PARKER of the New York Bar 


Monthly Report of New Developments and Comments 
affecting the Income Taxation of Banks 





Bank Library—Charitable Contributions 


A banking institution maintains on its own premises a 
library, provided with books, pamphlets and papers, which is 
open to the general public for the purpose of research in 
American history. It was held, that commendable though this 
service might be on the part of the bank, the bank does not, 
by operating this library, transform itself into an educational 
organization. Therefore, since the library is not separately 
incorporated, contributions of books to the bank for use in its 
library are not deductible by the contributors as charitable con- 
tributions for federal income tax purposes. Rev. Rul. 57-600. 


This ruling points up the fact that for a contribution to be 
deductible, it is not enough that it eventually is used for a 
charitable purpose. The immediate donee must be a qualified 
charitable corporation, trust, or Community Chest, fund or 
foundation, organized and operated exclusively for charitable, 
educational, or similar tax-exempt purposes. 


In this regard, it may be noted that a bank may obtain a 
tax deduction for the value of books which it contributes to a 
library, including the library of a local college or tax-exempt 
school of business. However, where the cost of the books or 
pamphlets has already been deducted by the bank once, there 
is some question whether the Internal Revenue Service would 
permit such a double deduction. Rev. Rul. 55-188, 1955-1 C.B. 
2238. 


For the bank itself in the instant case, of course, the cost 
of maintaining the library, including the depreciation on the 
library books, is deductible, not as a charitable contribution 
but as a business expense. It can no doubt be shown that the 


169 
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bank, in conducting the library, adds materially to its good 
will and standing in the community. 


Tax Priority—Receivers 

I.R.C. § 6821 provides a lien in favor of the United States 
for unpaid taxes against property of the delinquent taxpayer. 
This lien may be enforced by levy against the taxpayer’s prop- 
erty, or by an action to enforce the lien, in connection with 
which a receiver may be appointed for the taxpayer’s property. 


In United States v. Lias, 1958-1 U.S.T.C. 9127 (N.D. 
W.Va. 1957), such a receiver was appointed for a corpora- 
tion’s property. After the receivership commenced, a creditor 
lent money to the taxpayer, the controlling stockholder, for 
use in improving the corporation’s racetrack. The receiver 
warned the creditor that he would not be responsible for any 
labor or material used at the track. 


When the property was sold, the creditor sought to be 
paid ahead of the United States. Under the circumstances, 
the court held that even though it might be true that the 
creditor’s money improved the track and thereby indirectly 
benefited the United States as a tax creditor, the theory of 
unjust enrichment would not stand. The creditor was held 
to be “officiously conferring benefit on another” and was not 
entitled to prevail against the Government. 


Although the creditor in the instant case was a finance 
company rather than a bank, it is clear that great caution 
must be used in making loans where property is subject to a 
tax receivership. 


Stamp Tax on Bank Merger 


A national bank and a state bank agreed to merge, con- 
tinuing under the charter of the national bank. Pursuant to 
the terms of the merger, the property of the state bank was 
transferred to the national bank in return for 8,000 shares of 
common stock, which were distributed directly by the national 
bank to the stockholders of the state bank in exchange for the 
outstanding state bank shares in their hands. 
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From a federal stamp tax standpoint, the following results 
were ruled to flow from this transaction: 


1. The national bank stockholders, receiving no additional 
stock, are not parties to a transaction subject to the stamp tax. 

2. The issuance by the national bank of 8,000 new shares of 
its stock pursuant to the merger is subject to the original issue 
tax. In addition the subsequent transfer of these shares to the 
stockholders of the state bank is subject to a transfer tax, even 
though the transfers were made directly to the state bank stock- 
holders without passing through the state bank itself. The “hid- 
den transfer” from the national bank to the state bank and the 
state bank to its stockholders is invoked under Raybestos-Man- 
hattan, Inc., v. United States, 296 US. 60 (1935). 

8. The surrender for cancellation of the state bank shares 
by its stockholder is not taxable under the specific provisions 
of I.R.C. § 4321. 

4. Stocks or bonds of other corporations transferred by the 
state bank to the national bank are subject to stamp tax at ap- 
propriate rates. Such a transfer is not a “sale,” however. 

5. Title to any real estate conveyed by the state bank to 
the national bank does not give rise to stamp tax liability since 
the realty in this type of transaction is not considered to have 
been “sold” within the meaning of I.R.C. § 4361. 








COMMERCIAL CREDIT 
LAW LETTER 


By THOR W. KOLLE, Jr., Member New York Bar 


Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional sales, 
chattel mortgages and other secured transactions. 





It has frequently been pointed out here that the best 
time to examine a contract in the field of commercial law 
is when day to day transactions break down and the parties 
to such transactions are forsed to look to the terms of 
their contracts for protection. At this time one party 
generally finds that he was not adequately protected and 
this lack of protection may have resulted from faulty 
draftmanship. It should be kept in mind, of course, that 
no legal document can provide complete protection, par- 
ticularly in areas where local law is somewhat vague or 
where the action of one of the parties to the contract is 
so abnormal that it was impossible for the draftsman to 
have anticipated it. 

In any event this comment is intended as a note of 
caution to bankers and finance executives that consis- 
tency in handling commercial transactions, plus an in- 
clination to refer even the smallest matters to an attor- 
ney, is not only the best way to avoid serious mistakes but 
also is a good way of keeping your attorney aware of your 
everyday problems so that he can better prepare the docu- 
ments used in your routine transactions. Some of the cases 
this month indicate clearly that better draftsmanship 
would have prevented costly litigation. 


REPOSSESSION UPHELD 


The buyer of a motor vehicle brought suit against the 
conditional seller for wrongful conversion. The seller 
had repossessed and sold the vehicle after determining 
that there had been a default by the buyer under the terms 
of the conditional sale contract. The buyer claimed that 
title to the vehicle had passed to him since a "special 
note" covering the balance due under the contract and 
mentioned on the face of the contract was actually pay- 
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ment of the balance. The court would not accept the buy- 
er's contention. It ruled that the designation "one" 
after the term "special notes" written on the face of the 
contract did not create a separate promissory note since 
there was nothing indicating an independent promise to 


pay. Zeff v. Harvey Smith Oldsmobile Company, Calif- 
ornia District Court of Appeal, September 18, 1957. 


DISCREPANCY IN TERMS OF CHATTEI MORTGAGE 


Another case involving the sale of property securing 
a note has been decided in Texas but with somewhat dis- 
Similar results. Again faulty drafting of documents gave 
rise to the problem. A mortgagor brought suit to enjoin 
the mortgagee from exercising the power to sell the mort- 
gaged property provided for in the terms of the mortgage. 
The mortgagor pointed to an ambiguity between the terms 
of the mortgage and the terms of the note as justifying the 
injunction. The acceleration provision of the note in- 
dicated that upon default the entire amount of the note 
immediately became due and payable. A similar provision 
in the mortgage, however, gave the mortgagee the right to 
elect whether or not the entire amount of the note became 
due upon default. The court ruled that because of this 
ambiguity, which made it impossible to ascertain the 
amount due, the mortgagor was entitled to enjoin the mort- 
gagee from selling the mortgagd property. Lee v. Howard 
Broadcasting Corporation, Texas Court of Civil Appeals, 
September 12, 1957. 


ACCESSION OF CONDITIONALLY SOLD EQUIPMENT 


It will be remembered that in the past cases have 
been reviewed here dealing with the problem of what hap- 
pens when conditionally sold or mortgaged property is at- 
tached to other property which is already the subject of 
a security lien. One case in particular held that mort- 
gaged tractor tires did not become part of a mortgaged 
tractor to which they were attached since they could easily 
be taken off without injury to the tractor. Recently, a 
very similar tractor case went before a court which ruled 
that butane tank equipment sold to a conditional buyer 
who attached it to a conditionally sold tractor passed to 
the tractor seller upon repossession of the tractor. The 
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court reasoned that the butane equipmnt became the seller's 
by accession since the equipment could not be removed from 
the tractor without injuringit. Sasia and Wallace, Inc. 


v. Scarborough Implement Company, California District 
Court of Appeal, October 8, 1957. 


EQUIPMENT LEASES CHARACTERIZED AS 
CONDITIONAL SALE CONTRACTS 

The Attorney General of Virginia has been asked to 
characterize equipment leases for the purpose of deter- 
mining under what circumstances they should be filed on the 
public records. The leases were generally executed fora 
specified term, and contained options to purchase pro- 
visions calling for payment of the aggregate amount of the 
rentals, repossession upon default, subsequent resale or 
releasing with the leasee being liable for any deficiency 
in rent and a specified purchase price of one dollar. The 
Attorney General ruled that because of these terms the 
leases would be characterized as conditional sales con- 
tracts and were entitled to be recorded as such. Attorney 
General's Opinion, Virginia, November 1, 1957. 


BANKING COMMISSIONER EXCEEDS AUTHORITY 


It has been reported that the Supreme Court of Michigan has 
ruled that the Commissioner of the Michigan State Banking De- 
partment had exceeded his power and abused his discretion in 
requiring organizers of a proposed state bank to obtain Federal 
Deposit Insurance or to become a member of the Federal Re- 
serve System before the Commissioner would pass upon their 
application. 





BANKING LEGISLATIVE 
TRENDS IN THE STATES 


New legislative and regulatory developments affecting small loan 
and finance companies, credit insurance, banking and related fields, 
as reported from state capitals and municipalities throughout the coun- 
try, include the following: 


ALABAMA: After hearing arguments, the Alabama Supreme Court 
recently took under consideration a plea for reversal of a lower court 
ruling which held that the sale of credit insurance in conjunction with 
small loans was a “scheme” to evade the state’s usury laws. 

Arguments for reversal of the lower court ruling were presented by 
Morris K. Sirote, Birmingham attorney, representing James G. Nash, 
also of Birmingham. 

Nash was restrained from making small loans or selling credit insur- 
ance by a temporary injunction issued last May by a Birmingham Circuit 
Court on petition from State Attorney General John Patterson. 

Contending that the borrower was compelled to buy the insurance, 
for which he paid excessive rates, Patterson asserted this was merely a 
“subterfuge and gimmick” to evade usury laws. 

In arguing for reversal of the decision, Sirote charged that the in- 
surance of the restraining order by the lower court “clashed with the 
fundamentals of American justice.” 

“This is the life and death struggle of a business,” Sirote said, “and 
yet its very existence was put into serious jeopardy all in less than a 
day through the medium of a temporary injunction.” 

“This order was entirely too sweeping, too broad,” he argued. “It 
cannot, cannot stand.” 

At issue in the arguments before the high court was whether the 
Nash case was legally comparable to the Tide Finance case which the 
State Supreme Court ruled on earlier. 

In the Tide case, the high court held that the repeated and con- 
tinuous charging of usurious interest to “necessitous” borrowers con- 
stituted a “public nusiance” and as such was illegal. 

Patterson and his special assistant, George Peach Taylor of Birming- 
ham, contended that Nash, through his five offices in Birmingham had 
charged exhorbitant rates under the guise of insurance, and further, 
that the borrowers were in fact “necessitous.” 

Sirote argued, however, that Nash charged 6 per cent interest and 
that the insurance premiums did not count as interest. He also insisted 
that evidence indicated that most of those borrowing money did not do 
it out of necessity. 
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Taylor, in representing the state, went into detail to show the insur- 
ance premiums had been used to compensate for the low interest rate. 

“Before they (Nash) began selling insurance,” Taylor said, “the charge 
for a $30 loan for three months was $22. However, when they began 
using insurance the interest was reduced to but 60 cents but the insur- 
ance premium was $21.40. Thus they got $22 either way.” 

Taylor contended that the Nash operation was “within the framework 
of the Tide finance case” in that Nash “habitually charged highly usurious 
rates of interest under the guise of insurance.” 

Nash operates five firms in Birmingham—Delta Finance Co., Gray 
Finance Co., Key Finance Co., Nash Finance Co., and Sun Finance Co. 


ARKANSAS: In an opinion clarifying the application of the state’s 
usury law to installment sales contracts, the Arkansas Supreme Court 
ruled a Sears Roebuck & Co. store charged a Little Rock attorney more 
than the legal amount of interest in a 1956 contract for his purchase of 
some farm equipment. 


A 6-to-1 opinion by the high state court voided the contract and re- 


versed a ruling by Pulaski Chancellor G. E. Williams that the contract 


did not violate a state constitutional prohibition against interest of more 
than 10 per cent a year. 

James L. Sloan, a former state assistant attorney general, instituted 
the suit in June, 1956, after buying a tractor and four tires from the 
company. 

It was brought out the written contract mentioned a total cash price 
of $393.98 for the merchandise plus a “carrying charge” of $37.17. Sloan 
made a cash payment of $40, leaving a balance of $391.15 which was 
payable in monthly installments of $22. 

In a majority opinion written by Justice Sam Robinson, the high state 
court said: 

“It is the duty of this court to uphold the constitution, and therefore 
we must reverse the judgment in this case, because the contract involved 
provides for a greater amount of interest than is allowed by the con- 
stitution.” 

Judge Robinson said that to hold otherwise would mean the section 
of the constitution prohibiting usury “would amount to nothing more than 
a scrap of paper.” 

“Unfortunately,” the court said, “in the case at bar, the seller hap- 
pens to be a company bearing a splendid reputation for its dealings with 
the public; the amount of interest charged in excess of 10 per cent per 
annum, permitted by the constitution, is not great, but if we should 
hold that this contract is not usurious, it would be a precedent by which 
all the sellers of merchandise of every kind and description could add 
any amount to the cash price as interest, carrying charge, differential 
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or what not, that those whom the constitution and statutes were designed 
to protect would of necessity agree to pay.” 

The company had contended the usury laws did not apply to credit 
sales of merchandise but only to a loan of money and to an amount 
charged by a creditor for allowing additional time to pay a debt after it 
had become due. 

The court said the constitutional prohibition was not limited to loans 
of money or to debts after they had become due. 

The opinion noted that for many years the State Supreme Court 
had approved contracts for the sale of merchandise where the interest 
exceeded 10 per cent. But in 1952, it said, the Supreme Court warned 
that future transactions of this kind would be.considered usurious. 


Since that time, the opinion noted, the court has voided contracts 
providing for excess interest. 

A dissenting opinion by Justice J. Seaborn Holt declared “scores of 
retail merchants throughout Arkansas are not only going to be surprised 
but shocked at the far-reaching effect of the majority decision.” 


“I am so firmly convinced,” Holt said, “that the undisputed facts in 
this case show that it was purely a bona fide credit sale, that both 
parties to the sales contract so understood and intended it, and made 
it in good faith—that I cannot bring myself to agree with the majority 
that usury was involved.” 

The dissenting opinion further declared Sloan was a practicing at- 
torney and knew what he was doing when he signed the contract. It 
said the credit terms offered Sloan were available to all customers and 
had been openly held out as available to customers more than a score 
of years. 


FLORIDA: State Comptroller Ray Green announced that no new 
small loan firms have been licensed in Florida since the enactment of a 
controversial 1957 state law doubling the amount a company can lend, but 
tightening state controls on the business. 

The new law contains for the first time a “need and necessity” clause 
similar to one on the books for years in the chartering of new banks. It 
provides that a need for the prospective loan company must be shown. 

“We have had a number of applications since the law became effective 
July 1, but we have turned them all down because a need was not shown,” 
Green declared. He said most of the applications came from Miami 
where there already are about 300 of the companies. 

“Prior to the new law,” Green said, “we had to license every new 
company that came to town, regardless of whether the town was already 
loaded with them.” 

He disclosed that only one small loan license has been revoked in the 
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state since July 1 and that was a Miami firm against which charges had 
been brought under the old law. 

“They've been pretty good boys since July,” Green observed. “A 
majority of these operations stay well within the law anyway because 
a small loan license, like a liquor license, means a lot to them.” 

Green said the new law has “helped keep out some undesirables.” 
One part of the law which he feels is desirable protection for the public 
provides for examinations of the companies twice a year by the state 
comptroller’s office. Before July 1, inspections were required only once 
a year. 

Governor Collins permitted the new law, which was backed by the 
industry, to become law without his signature. He acted largely on the 
advice of Green, who said it would give him an opportunity to “more 
adequately regulate the practices of the small loan business and supress 
the development of new questionable companies.” 

The governor said that the measure, while not perfect, did in Green’s 
opinion contain advantages to the public over former laws despite the 
fact that it raised the maximum loan for an individual company from 
$300 to $600 with only a small percentage decrease in interest rates. 

“I feel we should have much better legislation on our books in this 
particular field,” Collins declared at the time the new measure was 
enacted, “but I believe this bill represents some improvement over 
the present laws and there is little or no chance that any better legisla- 
tion would be passed in the current (1957) session.” 


MASSACHUSETTS: New maximum rates of interest on loans up to 
$1,500 made on and after March 3 have been established by the Mass- 
achusetts Small Loans Regulatory Board. 

A rate order issued by the board authorizes maximum interest rates 
of 2 per cent per month on unpaid principal balances on loans to $600; 
1% per cent on loans from $601 to $1,000, and % per cent on loans from 
$1,001 to $1,500. 

Until the new order became effective, a law regulating loans up to 
$300 and providing for an interest rate of 2 per cent monthly on the 
unpaid balance continues to apply. Loans beyond $300 are not now 
regulated. 

The new rates were established under a 1957 state law setting up 
the regulatory board with the power to fix rates. Sponsors of the legis- 
lation argued that such a board would be a flexible instrument, permit- 
ting the raising of interest rates when the money market demanded 
and the dropping of rates in alternate circumstances. 

Although the small loan industry was largely responsible for winning 
enactment of the 1957 law, the new rates established by the board were 
not expected to meet enthusiasm in the industry. Should the dissatis- 
faction with the new rates be widespread among small loan firms, 
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spokesmen have indicated an appeal will be taken to the courts. 

Under the new act, the regulatory board is authorized to alter its 
rate schedule based upon changes of economic conditions. However, a 
30-day notice and a public hearing are required before the rates can 
be revised. Again, prevailing rates remain effective for a 60-day period 
and then the revised schedule goes into effect. 

Loan industry statisticians were expected to immediately undertake 
a review of the impact of the new rates on the business. One industry 
representative pointed out to the press that in 1956 when interest 
rates were generally easier than they are now, the joint committee on 
banks and banking of the Massachusetts legislature recommended that a 
2 per cent rate apply on all loans up to $1,000. 

It was also pointed out that in New York, the basic rate of interest 
on loans up to $100 is 2% per cent, with a 2 per cent rate applying on 
loans from $100 to $300. 

State Bank Commissioner Charles P. Howard heads the Massachu- 
setts regulatory board. Its other members include State Tax Commis- 
sioner Joseph P. Healey, State Treasurer John F. Kennedy, Mrs. Kathryn 
Deery of Brighton and Louis R. Govoni, president of the Hotel, Cafe- 


teria and Waitresses Union. The latter two were named by the governor. 
t 


MICHIGAN: State Attorney General Thomas K. Kavanagh ruled 
that a non-transferable participation in a common trust established by a 
trust company in Michigan wherein only the trust company as trustee 
or co-trustee is permitted to invest, does not involve the sale of a 
security within the meaning of the Michigan “blue sky” law. 


MINNESOTA: Governor Freeman appointed a 19-member Minne- 
sota committee to study consumer credit and interest charges in various 
fields and make recommendations for state legislative action if needed. 

In setting up the committee, the governor said “consumer credit has 
become a significant feature of our economy,” with terms that range 
from “5 per cent per annum or less up to 36 per cent.” 


MISSISSIPPI: Bills designed to regulate the small loan brokerage 
business in the state, under supervision of a special division in the 
State Bank Comptroller's office, will be submitted to the 1958 Mississippi 
legislature. 

This was announced by Rep. Walter Hester of Adams County, chair- 
man of a state legislative interim study subcommittee. 


NEW YORK: Governor Harriman disclosed he will ask the 1958 
New York State Legislature to strengthen and clarify a new law regu- 
lating installment buying. 
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He also revealed he will again propose “that firmer controls be estab- 
lished to protect against phony bargains and bait advertising.” 

The governor told of his plans while speaking at a meeting called in 
New York City to enlist support for educating consumers on the install- 
ment credit law that becomes effective in the state Oct. 1. 


PENNSYLVANIA: Action is being taken by the state of Pennsyl- 
vania to collect from insurance and commercial credit companies nearly 
$4,000,000 in money which has not been claimed by its rightful owners 
for seven years or more. 

The State Revenue Department asked the state attorney general's 
office to take steps to escheat the money so it can be used by the state 
for its normal expenses of running the government. The cash the state 
seeks to recover includes: 

1. Unclaimed cash surrender values on life insurance policies, and 
unclaimed dividends and principal, $2,500,000. 

2. Similar redeemable funds from fire and casualty companies, $500,- 
000. 

3. Small rebates due automobile owners on insurance coverage in- 
cluded in finance charges by commercial credit companies, $500,000. 

Sums due from commercial credit and finance companies involve in- 
dividual rebates on auto insurance policies of from eight to 10 cents per 
policy. There are cases in which policies were obtained by the finance 
company for the auto owners and charged to the borrower. After the 
finance charges are paid off the small rebate is usually due, but the 
amount is so small that no one bothers to turn it over to the car owner. 


TEXAS: A sharp reduction in credit insurance charges in conjunc- 
tion with small loans was ordered by the Texas State Board of Insurance 
to take effect next March 1. 

Jack Reiner, an actuary of the State Insurance Department, esti- 
mated the stringent new regulations, together with a major rate cut, will 
approximately cut in half the amount of premiums paid by Texas bor- 
rowers for credit life and accident and health insurance written in con- 
nection with small loans. 

Noting that about $16,000,000 was paid in premiums on individual 
credit insurance policies in Texas in 1956, Reiner said this would be 
cut to about $8,000,000 during the first year under the new rates and 
regulations if policies were written on the same amount of loans. 

Assistant State Attorney General Larry Jones, who headed an at- 
torney general's investigation of the small loan and credit insurance 
field in the state, estimated that under the new regulations a person 
who borrows $50 for 90 days will pay $9.70 less in insurance charges 
than he paid under the old rules. 









ON AN ean Se Sern ol EE! ED Ml ld det, 








eh Oe ie eile 


cai cannteanindes ce 





STATE BANKING LEGISLATIVE TRENDS 171 


Under the old rules, Jones explained, a borrower could be charged 
as much as $11.38 in insurance premiums and fees when borrowing 
$50 for 90 days. Under the new rules, he can be charged only $1.68, a 
difference of $9.70. 

At the most common commission rate under the old rules, a small 
loan company acting as agent for a credit insurance company would 
have received $9.58 of the $11.38 and the credit insurance company 
only $1.80, Jones said. Under the new rules and rates, he said, the 
lender will receive a maximum of 67 cents and the credit insurance 
company $1.01 of the maximum charge of $1.68. 

Jones explained this means the credit insurance company will re- 
ceive a much higher percentage of the premium dollar and will be 
obligated for less coverage and have less risk. 

Under the insurance board’s action, the maximum commissions al- 
lowed to be paid on credit insurance policies were fixed at 40 per cent 
of the premiums charged for the insurance. 

Board Chairman P. J. Jackson said the board had tried to handle the 
credit insurance problem “purely from an insurance standpoint . . . and 
not permit insurance to be misused for some other purpose as most 
everybody knows that it has.” 

State Attorney General Will Wilson had urged the insurance board 
to curb abuses of credit insurance in connection with small loans. He 
promised that if such action were taken, he would fight excessive in- 
terest charges in his capacity as attorney general. He said he would 
move soon to assist local prosecutors in anti-loan shark suits. 


Major changes in credit insurance rules and regulations were an- 
nounced by the insurance board as including the following: 


1. The maximum rate or level life insurance will be reduced from 
$2 to $1.40 a year per $100 of insurance. The maximum rate for re- 
ducing life insurance will be unchanged, at $1 a year per $100 of in- 
surance. There will be no significant changes in maximum credit 
health and accident insurance rates, but the board has stated them in 
percentages of the amounts of the net cash advanced to the borrower. 
These percentages will be the maximum rates for all such policies 
and will not decrease or increase on account of the length of the loan 
terms. 

2. The new rules will prohibit the costly three day retroactive type 
of health and accident insurance. This insurance, written in only one 
other state in the nation, could be used to increase a $50-for-90 days 
borrower's insurance cost by $5.32 over the cost if he were sold seven- 
day retroactive insurance. 

The new rules will also prohibit the sale of hospitalization insurance 
in connection with small loans. 
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3. Under the new rules the amounts of credit insurance that can 
be written will be equal to the amount of the total loan. The “amount 
of the loan” will include only the net amount of the loan retained by the 
borrower plus the legal rate of interest due on the money actually bor- 
rowed, and the permissible premiums for credit life, health and accident 
insurance. 

It will not be permissible to include in the “amount of the loan” for 
insurance policy purposes the common $2 service charge a borrower pays 
on a $50 loan. 

Under the old rules a lender agent could write a credit life policy for 
175 per cent of the amount of the loan on a three-month $50 loan. And 
he could write three times as much health and accident insurance as 
the amount of the loan. 

4. The terms of credit insurance policies in loan transactions will be 
limited to the terms of the loans. Under the old rules credit life insur- 
ance can be written for a maximum of one year or until one month 
after the end of the loan term, whichever is the greater, and health and 
accident policies can be written for a month beyond the loan term. 

5. No policy-writing fee will be permitted the lender agent under 
the new regulations. A 25-cent fee per policy is standard in the small 
loan industry now. 

6. Credit insurance companies will in the future be allowed to pay 
no more than 40 per cent of premiums charged back to the lender agent 
as commissions. 

The insurance board said the average commission on credit life 
insurance has been 54 per cent and the average commission on health 
and accident insurance 62 per cent. The attorney general's investigators 
said some commissions on credit insurance ranged as high as 95 per cent, 
and 80 per cent commissions are not rare. 

7. The new regulations will require that credit insurance be issued 
only after an insurer has filled out and signed an application for it. The 
borrower will have to be given a copy of the application. 

The board will bring some standardization into application blanks by 
requiring certain information. This application will show the borrower 
just what insurance he is getting, what he is paying for it, the total 
amount of his loan, the amounts and dates of his installment payments, 
and the total interest being paid. 

8. The insurer will be required to deliver to each borrower his 
insurance policy and to keep on file a receipt signed by the insured ac- 
knowledging receipt of the policy. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 





Effect of Renunciation By Life Beneficiary 





Estate of Wolff, New York County Surrogate's Court, 138 New York Law Journal 6, 
October 25, 1957 

The life beneficiary of a residuary trust renounced all his interest 
in the trust. The remainder beneficiaries of the trust were the life 
beneficiary's issue per stirpes. The executors sought court instructions, 
as to the effect of the renunciation. HELD: The trust remainder “is not 
accelerated since the trust may not be destroyed . . . but the trust con- 
tinues during the measuring life. The effect of such renunciation is that 
the income is payable to the persons presumptively entitled to the next 
eventual estate . . . Those entitled are the children of the life beneficiary 
and in the event of the prior death of any child to the survivor or 
survivors or their issue per stirpes. The income payable includes that 
accrued and not paid to the life beneficiary . . .” 


Second Trust Not Chargeable With Portion of Advancement Not 
Satisfied By First Trust 





Estate of Vanderbilt, New York County Surrogate's Court, 138 New York Law Journal 7, 
October 22, 1957 

Decedent had lent his son money for investment purposes. His will 
provided that the sum so advanced was to be deducted from the 
principal of a residuary trust for the son’s benefit established in dece- 
dent’s will. Decedent's executor found that the principal of the son’s 
residuary trust was insufficient to discharge fully the monies advanced 
to the son and sought court instruction as to whether he could recover 
the balance of the advancement from the son’s remainder share of a 
second trust under the will. HELD: Decedent intended that only the 
first trust should be charged with the advancement, and the son may 
take his share of the second trust free of any charge. This intent is 
evidenced by the fact that decedent's will gave explicit instructions as 
to the disposition of the amount to be deducted from the first trust 
in payment of the son’s debt but gave no instructions for deductions from 
the son’s share of the second trust. 
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Percentage Payment of Principal Should Be Based on Market 
Rather Than Inventory Value 





Estate of Magill, New York Surrogate's Court, Westchester County, 138 New York 
Law Journal 14, October 28, 1957 

Decedent’s will established residuary trusts for each of her surviving 
children and directed the trustee to distribute trust principal to each 
beneficiary, one-third at age 25, “an additional one-third of the original 
principal of such share” at age 30, remainder at age 35. The trustee 
sought court determination of the method of computing the amount 
of the partial distributions of principal at the various ages. HELD: The 
percentage payment of principal should not be based on the original 
inventory value of the trust fund, because decrease in the value of trust 
assets could result in a complete distribution of trust principal and 
thereby nullify decedent’s clear intention to postpone termination of 
the trust until a future fixed date. Accordingly, the first payment of 
principal at age 25 should be based on the value of trust principal on the 
date payment is due. The second payment at age 30 should be equal 

to one-half the value of trust principal on the date payment is due. 


Compelling Executor to Take Title to Estate Property Individually 





United States of America v. Jenkins, United States District Court, $.D. Georgia, 
June 25, 1957 

An executor was the sole heir and beneficiary of the estate. The 
federal government had obtained a judgment against the executor in- 
dividually. It brought an action to compel the executor either to ac- 
cept title, in his individual capacity as heir and beneficiary, to certain 
estate real property, from which the judgment could be satisfied, or, 
alternatively, to take a legacy, in his individual capacity, of estate bank 
deposits and income. HELD: The executor holds title to the bank 
accounts and income in his capacity as sole heir rather than as executor. 
A judgment creditor may elect the form of relief to which he is en- 
titled, and the government may satisfy its judgment against the ex- 
ecutor-heir from the estate bank accounts and income. 


Life Beneficiary Takes Income With All Inherent Tax Advantages 





Third National Bank and Trust Company of Springfield v. Campbell, Massachusetts 
Supreme Judicial Court, November 6, 1957 

’ The trustee of a trust computed the federal income tax on capital 

gains realized in the sale of certain trust assets. He reduced the cost 

basis of the assets sold by the aggregate amount of so-called tax ex- 
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empt income, as a return of capital, received by the life beneficiary 
from the assets. It was contended that the increased capital gains tax 
occasioned by the reduction of the cost basis should be charged to the 
income portion of the trust rather than to principal HELD: The 
record does not show that the cash dividends were improperly paid to 
the life beneficiary or that the dividends were in fact a return of capital. 
Since there is no showing of improper distribution to the life bene- 
ficiary of the whole of the cash dividends, including the so-called tax 
exempt income, the life beneficiary took the income with all its inherent 
tax advantages and without any obligation to contribute to the capital 
gains tax on the trust assets when they were sold. 


“Pennsylvania Rule” Applied to Stock Split 





Donaldson v. Mercantile-Safe Deposit & Trust Co., Maryland Court of Appeals, 
October 29, 1957 

A daughter was given the life estate in a trust of stocks. After the 
trust was established, the trustee received additional shares of stock 
described as a stock split. The daughter claimed that the additional 
shares should be apportioned between her and the remaindermen of 
the trust. HELD: In Maryland, the apportionment of additional 
shares in a trust created before 1939 is governed by the “Pennsylvania 
Rule,” and the shares should be apportioned between the life bene- 
ficiary and the remainderman. There were transfers from earned sur- 
plus and capital surplus to capital stock to effect the stock split. Those 
transfers included earnings of the corporation during the period of the 
daughter’s life estate. To determine the number of shares applicable 
to the daughter, the earnings test is applied, i.e., the stock is apportioned 
between trust income and trust corpus in the ratio that the corporation's 
earnings bear to the total amount transferred from the surplus account 
to the capital account. 








TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Reliance on Attorney to File Gift Tax Returns 





Estate of Baer, Tax Court of the United States, November 7, 1957 


Decedent, who was of limited formal education, transferred stock 
in trust. Her investment counselor recommended an attorney, who 
was retained to do the legal work of the trust and take care of any tax 
problems. A year after creating the trust, decedent added more stock 
to corpus. The attorney was advised of such addition and was asked 
to look after any taxes due by reason of the transfer. Nevertheless, no 
gift tax return for any of the transfers in trust was ever filed until seven 
years later when decedent’s executor filed the return. In a penalty tax 
proceeding, HELD: No penalty can be assessed. The failure to file 
returns within the required statutory period was due to reasonable 
cause, since decedent had relied on her attorney to file any necessary 
gift tax returns. 


Increase in Value of Stocks Taxed in Estate of Life Beneficiary 





Soars v. Graham, United States District Court, M. D. Pennsylvania, November 8, 1957 


A widow was bequeathed shares of stock for her life, with an ab- 
solute right to consume any or all of them for her maintenance. The 
remainder interest was given to her children. When the widow died 
the shares were intact and had increased in value. Issue arose whether 
the increase in value of the stocks between date of distribution to her 
and date of death was includible in the widow's taxable estate. HELD: 
Under applicable state law (Pennsylvania) prior to 1948 a gift for life 
with power to consume created a debtor-creditor relationship between 
the life tenant and the remaindermen rather than, as is the present rule, 
a trustee-beneficiary relationship. As a debtor the widow was res- 
ponsible to the remaindermen only for the value of the estate at the 
time of distribution to her and not for any increase in value thereafter, 
and, as the life tenant, she was entitled to any increase in the value of the 
estate. Accordingly, the increase in value realized by the life estat 
is taxable in the widow's estate. 
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TAX DECISIONS 


No Marital Deduction for Life Estate Determined to be a 
Terminable Interest under State Law 





Boyd v. Gray, United States District Court, W. D. Kentucky, November 8, 1957 


A widow was bequeathed the residue of her husband's estate “to 
be used, enjoyed and disposed of by her in any way she may choose . . . 
should any of said property belonging to my estate remain at the 
death of my said wife, the same shall pass to . . . my son.” The hus- 
band’s executrix sought to take the Federal estate tax marital deduction 
on the value of property passing to the widow. HELD: Under applic- 
able state law (Kentucky), the widow was given only a life estate in the 
property bequeathed to her, with power of disposition of it during her 
lifetime. Accordingly, the wife’s interest is a terminable interest under 
the Internal Revenue Code of 1939 and, as such, is not allowable as a 
marital deduction. 


State Law Limits Extent of Power of Appointment and Disqualifies 
Trust for Marital Deduction 





Estate of Allen, Tax Court of the United States, December 19, 1957 


Decedent left half his estate in trust for his wife for life, remainder 
as she should appoint by will. In default of the wife’s appointment the 
remainder was to go outright to a daughter. Under applicable state 
law such a power of appointment by will did not include the power 
to appoint either to oneself, to one’s estate or for payment of debts. 
In a proceeding against the Commissioner of Internal Revenue, HELD: 
Local state law determines the extent of the interest the wife 
received when she was given the power of appointment. Under that 
state law the wife did not receive a power to appoint to her estate and, 
therefore, under the Internal Revenue Code of 1939 the property sub- 
ject to the power of appointment does not qualify for the federal estate 
tax marital deduction. 


Trust Which Can be Invaded for Benefit of Children Does Not 
Qualify For Marital Deduction 





Estate of Weisberger, Tax Court of the United States, November 14, 1957 


By his will decedent created a trust for his wife for life, giving her an 
unlimited power of appointment over the principal at her death. The 
trustee was given the right to divert trust income to decedent's sons if 
necessary for their support and maintenance. The sons had another sub- 
stantial source of income. Decedent's executor sought to take an es- 












178 THE BANKING LAW JOURNAL 


tate tax marital deduction of the value of the trust. HELD: The trust 
does not qualify for the marital deduction because there is a possibility 
that the wife will have to share trust income with the sons. It is irrelevant 
that factually it is unlikely that the sons will need any of such income. 


Relinquishment of Powers Held Not Creation of a New Trust 





Estate of Denzer, Tax Court of the United States, November 15, 1957 


Decedent was given the life interest in a trust, with power to alter 
and modify the trust with the consent of the trustee and also the power 
to appoint the remaindermen by his will. In default of naming the 
remaindermen, trust principal was to go to decedent's children. De- 
cedent unsuccessfully tried to revoke the trust, and, thereafter, in settle- 
ment of litigation between the trustee and the beneficiaries, he took 
one-half of the trust principal outright, named his children remaindermen 
of the remaining half and relinquished his power to amend the trust 
further. The Commissioner of Internal Revenue attempted to include 
the one-half of the estate retained in trust in decedent’s taxable es- 
tate. HELD: The actions of decedent did not amount to creation of a 
new trust whereby decedent retained a life estate therein. Accordingly, 
the value of the half interest retained in trust is not includible in de- 
cedent’s taxable estate. 


Right of Bank or Safe Deposit Company to Have Representative 
Present When Decedent’s Box is Opened 





Opinion of the Attorney General of Illinois, November 7, 1956 


Question arose whether a bank or safe deposit company has a right 
to have a representative present when the deposit box of a decedent is 
opened and inventoried. The above Opinion states: “The legal relation- 
ship between a safe deposit company and the lessee of a safe deposit 
box is a bailment. ... The question of whether or not a depository 
has a right to know or inventory the contents of a decedent's safety 
deposit box therefore depends upon the terms of the bailment contract 
between the depository and its lessee. I do not believe the question 
is one which affects either the State Treasurer or the Attorney General 
in the performance of his duties under the Illinois Inheritance Tax Act. I 
do not therefore believe that it would be proper for me to express an 
opinion as to the legal effect of such contracts on the rights of the respecf- 


ive parties.” 
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Business Forecasting 


USINESS forecasting is neither 
B a science nor an art, but an 
unavoidable hazard. As a matter of 
fact, without fanfare or publicity, 
forecasting is continually taking 
place at ordinary working levels in 
the business community. Conscious- 
ly or unconsciously, it occurs when 
a manufacturer expands his labor 
force, when a merchant decides to 
allow his inventories to run off, 
when a utility executive sets in mo- 
tion the construction of a new 
power plant, and when a banker 
makes a loan. 


Although professional forecasters 
have made considerable progress, 
reports the Business Review of the 
Federal Reserve Bank of Philadel- 
phia, their mistakes are likely to be 
remembered longer than their 
achievements. The best record, 
and one of considerable antiquity, 
was that of biblical Joseph who 
predicted a 14-year cycle, com- 
posed of 7 fat and 7 lean years. 
But it took another 3,500 years, 
notes the Review, for the genesis 
of present-day forecasting. Around 
1878, an Englishman by the name 
of Jevons observed a_ striking 
similarity between 10-year cycles 
of trade and the appearance of 
sunspots every 10 years. This con- 
formance was proved by an analy- 
sis of English trade for the 
preceding 157 years. Unfortunately, 
however, solar disturbances and 
trade cycles parted company, and 
so the “sunspot theory” failed as 
a working tool. 


Other weathermen, says the 
Philadelphia Reserve Bank, subse- 
quently developed different for- 
mulas. Based on exhaustive studies 
of the U.S. Weather Bureau's 
records of rainfall in the Ohio 
River Basin, H. L. Moore found 
short 8-year and long 33-year cycles 
of precipitation. Rainfall, the story 
went, influences crop yields which, 
in turn, affect prices and business 
generally. Contemporary with 
Moore came Huntington's theory 
that health was a cause, far more 
than an effect, of economic condi- 
tions. He concluded that high 
death rates regularly precede hard 
times and that prosperity follows 
a low death rate. Of course, it 
goes without saying that weather 
influences business. However, the 
interrelationship has rarely been 
consistent. By this time, we all 
know that it is futile to rely on 
barometric readings to prognosti- 
cate the trend of business. 

In recent times, one statistical 
organization utilized three curves 
as a guide to the future. One curve 
presented purely business pheno- 
mena, such as commodity prices; 
another represented money pheno- 
mena and a third represented 
speculative activities such as stock 
market prices. In the normal course 
of events, it was reasoned, specula- 
tive activities precede business 
events and the latter, in turn, pre- 
cede monetary developments such 
as interest rates. A plotting of 
these curves over a period of years 
disclosed that the peaks and depths 
of the three lines maintained the 
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same batting order at fairly 
regular intervals. Thus, at long 
last, a reliable forecasting tech- 
nique seemed to have _ been 
evolved. The only difficulty was 
that something subsequently went 
wrong and the relationships were 
no longer maintained. 


Even more recent is the develop- 
ment of economic model buildin 
whereby mathematically traine 
economists build a model and 
solve for the unknown quantity X 
—the business outlook. Assisting 
this type of operation is the elec- 
tronic computer which speeds up 
the evaluation process. This pro- 
cedure produced some remarkable 
gross national product forecasts for 
1953 and 1954. Unfortunately 
again, something went wrong in 
1955. 


Suppose, however, a fool-proof 
method of accurate business fore- 
casting were developed. “Suppose,” 
says the Philadelphia Reserve Bank, 
“an economic Einstein were to 
come up with a formula. . . that 
penetrates the heavy fog of future 
business. What a pickle we would 
be in! Naturally, businessmen 
would take appropriate action to 
profit by the advance knowledge 
available to them, and as a result 
the course of business in 1958 
would be totally unlike that which 
it had been destined to be. We 
shudder to think what would hap- 
pen. Business would be even less 
forecastable than it is now in our 
present state of imperfect know- 
ledge.” 


Rather appropriately, the Review 
reprints the quotation: “The more 
the island of knowledge expands 
in the sea of ignorance, the larger 


its boundary to the unknown.” 
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Taxation 


The report of the Federal Taxa- 
tion Committee of the Investment 
Bankers Association contains both 
interesting observations and pro- 
posals for tax reform. 


The Federal Government now 
derives about $34 billion a year 
from all personal income taxes, and 
the committee urges very substan- 
tial cuts in the brackets above the 
lowest rate. Such cuts, it is argued, 
would cause only minor immediate 
reductions in revenue, and more 
than likely, would actually result 
in higher revenues thereafter. The 
outcome, it is asserted, would be 
expressed in increased incentives 
and increased savings. Although 
some of the dollars released would 
be employed in current consump- 
tion, a substantial portion would be 
saved, with a good measure being 
siphoned off into venturesome en- 
deavors. 


Treasury confiscation of all net 
incomes in excess of $20,000 ann- 
ually, we are told, would net the 
Government additional revenue of 
only $1.9 billion. On the other hand 
if 50 per cent were set as the top 
tax rate—rather than the prevailing 
91 per cent—the Government's 
revenue loss would be about $750 
million a year; if the top tax rate 
of 91 per cent were replaced by a 
75 per cent figure, revenue loss 
would be only $80 million; if the 
top tax rate was cut to 20 per cent 
(now the lowest bracket), about 
$5.5 billion would be lost. Reduc- 
tions above the lowest bracket 
rates, in the opinion of the IBA 
committee, “would release the most 
dynamic dollars that could be 
imagined.” 

One IBA recommendation is that 
the individual should, for tax pur- 
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poses, be permitted to average his 
income over a reasonable period. 
Such a period might encompass 5 
years. It is pointed out that the 
stnall businessman’s income varies 
every year and that, compared with 
the individual who reports even 
amounts of income, he is penal- 
ized. 

Another suggestion is that the 
4 percent dividend tax credit be 
expanded. The committee would 
like to see the rate raised to 20 
per cent—equal to the lowest tax 
rate—as it is in Canada. 

With respect to capital losses, 
it is recommended that the prevail- 
ing $1,000 deduction against ordin- 
ary income be raised to $5,000 per 
year. This proposal for a lifting 
of the maximum deduction is par- 
tially based on the inflationary rise 
in prices which has occurred in 
the past 15 years. 

Another proposal, called the “full 
reinvestment treatment” of capital 
gains, would extend to all types of 
property the favorable tax treat- 
ment now accorded to home 
owners. This would permit trans- 
actions which are now virtually 
impossible because of the tremen- 
dous capital gains taxes involved. 
“There seems really no_ logical 
argument against the ‘full reinvest- 
ment scheme, ” declares the com- 
mittee, “and strongly in favor of 
it is the fact that a very large part 
of all capital gains are not true 
capital gains at all, but merely 
represent the effect on prices of the 
post-World War II inflation.” It 
is contended that this revision 
would probably not result in any 
reduction of revenues but, * the 
contrary, would probably produce 
an po nd result. This would 
accrue from the freeing of a vast 
amount of capital which is cur- 


rently “locked up” because of the 
capital gains tax. 
Consumer Credit 

The role of consumer credit has 
grown considerably over the past 
30 years. Amounting to only 4 
per cent of disposable income in 
1929, it rose to 7 per cent in 1940 
and now stands at 11 per cent. Re- 
payments, which absorbed 6 per 
cent of disposable income in 1929, 
rose to 10 per cent in 1939 and are 
now at 13 per cent. Today, half 
of the individuals with consumer 
debt are devoting one-fifth of their 
income to repayments. 

In the installment credit sector, 
expansion has been aided by pro- 
gressively longer maturities and 
lower downpayments. According 
to C. Canby Balderston, vice chair- 
man of the Federal Reserve Board 
of Governors, standard maturities 
on auto paper have been length- 
ened, over this period, from 12 
to 36 months. Use of the latter 
maturity became frequent in 1955, 
beyond which point lenders of 
funds did not encourage extension. 
Nevertheless, despite this increas- 
ing proportion of business effectu- 
ated at maximum terms, says Mr. 
Balderston, “no evidence has ap- 
peared as yet that delinquencies, 
repossessions and losses have been 
greater on this long-maturity — 
than on short when careful quality 
standards are used and adequate 
downpayments are obtained.” As 
a matter of fact, loans which are 
extremely large in relation to the 
value of the security have proved 
more risky than those with ex- 
tended maturities—provided the 
borrower has a reasonable equity. 

One of the’ most interesting con- 
temporary developments has been 
the growth of the revolving credit 
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account, which is used primarily 
by department stores. The amount 
of such receivables on revolving 
credit plans at department stores 
and mail order houses is estimated 
as currently ranging between $300 
and $400 million. And although 
this is less than 1 per cent of total 
consumer credit, it amounts to 
about 20 per cent of all outstanding 
department store credit. Revolv- 
ing credit arrangements are also 
in force at other types of retail 
stores, but statistics on their ac- 
commodations are lacking. 

With stabilization of average in- 
stallment maturities, and with 
reasonable business and price 
stability, Mr. Balderston believes 
that the rate of agg in credit 
outstanding will abate. 


Commercial Banks and 
Consumer Credit 


Professor Robert M. Soldofsky of 
Iowa State University poses some 
questions for commercial bankers 
in his study of “The Future of In- 


stallment Lending.” These are 
necessary for the proper evaluation 
of consumer lending in comparison 
with other loans and investments. 

What is the rate of profit on each 

of consumer loan? 

How much are direct expenses, 
rent, general overhead, and gene- 
ral administrative mses for 
both the acquisition and collection 
of personal loans, ——— loans, 
automobile loans, and property im- 
provement loans? 

What is the reasonable cost of 
the money used, and how much 
of a reserve for losses is necessary? 

Given your financing charges, 
what is the “breakeven” size of 
each of loan? 

How long has it been since a 
careful review was made of the 
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rate charged on each type of loan? 
Is it more profitable to lend to 
ialized consumer credit insti- 
tutions than to attempt to continue 
to make all types and sizes of con- 
sumer loans? 

Should some types of consumer 
loans have a minimum size? 

Should financing charges be 
raised? 

Many bankers, says Professor 
Soldofsky, still view consumer loans 
as being less desirable than busi- 
ness loans because only business 
loans are “productive.” In his 
opinion, some bankers would favor 
business loans even if consumer 
loans were the more profitable of 
the two; once a special department 
is established within a bank, how- 
ever, he notes, it is likely to strive 
for its own growth and preserva- 
tion. He concludes that . . . “com- 
plex organizational pressures with- 
in commercial banks coupled with 
business judgment are likely to 
result in a deemphasis of consumer 
financing generally by banks.” 


Predictions for 1958 

National Securities & Research 
Corporation of New York, a prom- 
inent mutual investment company, 
makes the following predictions in 
“The Forecast for 1958.” 

The Federal Reserve Board 
Index of Industrial Production will 
average about 138, as compared 
with an average of about 144 for 
1957; the BLS Index of Wholesale 
Prices will average 117, as com- 
pared with 117.5; the BLS Index of 
Consumers Prices will average 
about 121, as compared with 120. 

Public and private construction 
expenditures will hit a new peak 
of $49 billion, as compared with 
record outlays of $47.2 billion in 
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1957; plant and equipment outlays 
by business should total about 
$33.5 billion, as compared with $37 
billion. 

Loans and investments of weekl 
reporting member banks are won 
ized at $86.5 billion at the close of 
1958, as compared with an esti- 
mated 1957 year-end total of $88 
billion; liquid savings of indivi- 
duals are projected at a new high 
of $285 billion at the end of this 
year, as compared with $277 bil- 
lion; consumer credit outstanding 
at the year-end is expected to in- 
crease to $46.5 billion from $44.5 
billion. 

Net working capital of U.S. Cor- 
porations is expected to rise from 
$109 to $112 billion; net income is 
expected to decline to a total of 
$19 billion from $20.8 billion; divi- 
dends will be reduced to a level 
of $11.9 billion from the 1957 ag- 
gregate of $12.4 billion. 

Railroads are believed to be in 
for a period of belt-tightening, but 
expansion is looked for in electric, 
gas and telephone utilities. Higher 
average prices and lower yields are 
considered likely in the high-grade 
bond and preferred stock markets 
in 1958. 


Treasury Bond Market 

What has been described as an 
“apparently upside-down structure 
of interest rates” prevailed in the 
Government securities market from 
early 1955 to November, a 
Normal expectation is that e 
who are tying up their Salle tee 
long periods should be able to 
command higher returns than those 
available on short-term securities. 
However, this was not the case last 
fall. During the first two weeks 
of November, 9-12 months taxable 
issues were yielding 3.65 per cent 















AND FINANCE 183 
while, at the same time, the longest 
Treasury securities (maturing in 
38 years) were yielding only 3.53 
per cent. 

This state of affairs, observes the 
Monthly Review of the Federal 
Reserve Bank of Atlanta, resulted 
from three factors. Since credit 
restraint first began in 1955, the 
demand for short-terms weakened 
because commercial banks—an im- 
portant factor in the short-term 
market—were pinched for funds. 
On the other hand, the more per- 
manent investors such as pension 
funds had plenty of cash, which 
they tended to place in long-term 
issues. Also, a scarcity value on 
longest-maturity Governments pre- 
vailed; this was due to the ceiling 
on the Federal debt and the 
Treasury's reluctance to seek large 
amounts of long-term funds. 


Finally, as the Atlanta Reserve 
Bank points out, long-term rates 
were viewed favorably by the more 
or less permanent investors who 
had vague expectations of even 
lower levels. This was in spite of 
the fact that long-term rates were 
low when compared with the short- 
term sector of the Government 
bond market. And although all of 
these elements combined to ac- 
count for high short-term rates and 
lower long-term rates in the 
Government securities market, this 
condition did not prevail in mar- 
kets for corporate and tax-exempt 
securities. 

Odds and Ends 
The Manufacturers Trust Com- 


pany of New York has issued a 
brochure, “For the Retirement 


Security of Your Bank's Officers 
and Employees.” Designed to out- 
line a retirement program for cor- 
respondent banks, it was completed 
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after months of intensive study by 
the New York institution’s pension 
division officers, legal counsel and 
actuaries. Purpose of the program 
is to acquaint banks of all sizes 
with the important features and ad- 
vantages embodied in the most 
modern pension plans of large in- 
stitutions. The booklet directs 
attention to a specific retirement 
plan under which a bank can 
obtain all the necessary facts re- 
quired to arrive at a sound decision 
with a minimum investment in 
time and money. 

The Fidelity State Bank of Min- 
neapolis is attracting capital funds 
through the issuance of 10-year 4 
per cent subordinated income 
debentures. Principal and interest 
of these debentures are not insured 
by the FDIC nor are the holders 
thereof liable for assessments. The 
4 per cent rate allows a greater 
return to investors that can ordin- 
arily be obtained on bank savings 
accounts. On the other hand, is- 
suance of the debentures expands 
the bank’s capital funds, and 
after-tax cost of servicing runs less 
than 2 per cent. 

J. P. Morgan & Company has 
published a booklet on “The New 
York Foreign Exchange Market.” 
It discusses the composition, work- 
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ings and relationship of the New 
York market to other leading ex- 
change marts of the world. 

“Interlocking Directors and 
Officials of 135 Large Financial 
Companies of the United States” 
is the title of Part I of a Prelimin- 
ary Report of the Select Committee 
on Small Business of the House of 
Representatives. It is identified as 
House Report No. 1278. 

A Joint Committee of the 
American Life Convention, the 
Life Insurance Association of 
America, and the Life Insurers 
Conference have issued a mono- 
graph, “Federal Income Taxation 
of Life Insurance Companies.” The 
history and basis of Federal taxa- 
tion of the life companies are 
examined and recommendations 
are made for the reduction in such 
taxation. The Life Insurance Asso- 
ciation of America offices are 
located in New York City and 
Washington, D.C. 

“Bank Loans on Life Insurance 
Policies” describes the forms and 
procedures to be followed in 
granting such accommodations. 
This informative pamphlet is 
authored by Leigh R. Gignilliat, Jr., 
vice president of the American 
National Bank and Trust Company 
of Chicago. 





A “bosun” showed us 
where we were 


missing the boat 


We were just wrapping up a 
Personnel Relations meeting 
when the head of Marine Trans- 
portation spoke up. “A crewman 
aboard the Melissa wants to 
have U.S. Savings Bonds de- 
ducted from his pay. Can do?” 
It was a significant ques- 
tion. If one employee didn’t 
know he could buy U.S. Bonds 
automatically through our Pay- 
roll Savings Plan, there were 
likely to be others. We planned 
a course of action. 
And we did it the easy way. 
We got in contact with our 
State Savings Bond Director. He 
suggested ideas for promoting 
the Payroll Savings Plan and 
provided the necessary materials, 
Our employee participation 
rocketed. We never realized how 
many of our people wanted the 
security of U.S. Savings Bonds, 
Today there are more Pay- 
roll savers than ever before in 
peace time. Look your State 
Director up in the phone book or 
write: Savings Bonds Division, 
GY. oy U.S. Treasury Dept., Washing- 
ton, D. C. 











